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THE TWENTY-THIRD YEAR OF THE PERMANENT COURT 
OF INTERNATIONAL JUSTICE AND ITS FUTURE * 


By Mantey O. Hupson 


The close of its twenty-third year finds the Permanent Court of Inter- 
national Justice still in existence, and still in a position to resume its activity 
if and when the world situation may permit. Its premises in the Peace 
Palace at The Hague are intact; its President and Registrar carry on their 
duties from Geneva; and the twelve judges who continue in office! are 
available for the discharge of their functions. The budget of the Court for 
1944 was duly alimented and a budget has been adopted for 1945. 

No international institution of general scope can continue its normal 
functioning in a period of a great world upheaval, and any international 
agency for the preservation of law and order must find its activities circum- 
scribed at such a time. The Court has not functioned, therefore, since 
February of 1940. Two cases are still pending before it—the case of the 
Electricity Company of Sofia and Bulgaria, between Belgium and Bulgaria, 
and the Gerliczy Case, between Liechtenstein and Hungary—but in neither 
of the cases have proceedings been advanced by any recent action taken by 
the parties. 

The position of the Court as an international institution continues to be 
attested by references to it in various international instruments. In Article 
18 of the Articles of Agreement concerning an International Monetary Fund, 
and in Article 9 of the Articles of Agreement concerning an International 
Bank for Reconstruction and Development—both of which instruments were 
annexed to the Final Act of the United Nations Monetary and Financial 
Conference held at Bretton Woods, New Hampshire, from July 1 to July 22, 
1944—provision was made for the possible appointment of umpires of 
arbitral tribunals by the President of the Court. In Article 84 of the Con- 
vention on International Civil Aviation which was annexed to the Final Act 
of the International Civil Aviation Conference held at Chicago, from 
November 1 to December 7, 1944, provision was made for possible appeals 
to the Court from decisions of the Council of the International Civil Avia- 


* This is the twenty-third in the writer’s series of annual articles on the organization and 
work of the Permanent Court of International Justice, the publication of which was begun in 
this JouRNAL in 1923 (Vol. 17, p. 15). 

1 The present judges are: J. G. Guerrero (Salvadoran), President; Sir Cecil Hurst (British), 
Vice-President; Rafael Altamira (Spanish), Dionisio Anzilotti (Italian), Antonio Sdnchez de 
Bustamante (Cuban), Cheng Tien-Hsi (Chinese), Rafael Erich (Finnish), W. J. M. van 
Eysinga (Netherland), Henri Fromageot (French), M. O. Hudson (American), Demétre 
Negulesco (Romanian), and Charles De Visscher (Belgian). Mr. J. Lopez Olivén (Spanish) 
is the Registrar. 
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tion Organization with reference to disputes relating to the interpretation or 
application of the Convention. Similar provisions were made in Section 2 
of Article 2 of the International Air Services Transit Agreement, and in 
Section 3 of Article 4 of the International Air Transport Agreement, both 
of which were also annexed to the Final Act. 

Events in the history of the Court during the past year have related 
chiefly, however, to its continuance and its restoration to activity, and in this 
field a number of important developments are to be recorded. 


REPORT OF THE INFORMAL INTER-ALLIED COMMITTEE 


{ Early in 1943 the British Government suggested to other Governments 
the opportunity of constituting ‘‘an informal expert committee’”’ to con- 
sider ‘‘the question of the Permanent Court of International Justice’’; 
the experts were to ‘‘act purely in a personal capacity and not in the name of 
their Governments,” and it was anticipated that they would “produce a 
report which might be of assistance to all the United Nations, but would not 
be binding on the Governments represented.’’ This proposal was accepted 
by the Governments of Belgium, Canada, Czechoslovakia, Greece, Luxem- 
burg, The Netherlands, New Zealand, Norway, and Poland, and by the 
quondam French National Committee. 

The Inter-Allied Committee was fortunate in having as its Chairman Sir 
William Malkin, whose position with respect to the subject is so outstanding. 
It was also fortunate in its membership, which included G. Kaeckenbeeck 
(Belgium), D. M. Johnson (Canada), F. Havlicek (Czechoslovakia), R. 
Cassin and A. Gros (French Committee), C. Stavropoulos (Greece), G. 
Schommer (Luxemburg), E. Star-Busmann (Netherlands), R. M. Campbell 
(New Zealand), E. Colban (Norway), and B. Winiarski (Poland). As some 
of these men have long been identified with the progress of international 
organization, their views carry great weight in informed circles. Mr. G. G. 
Fitzmaurice served as the secretary of the Committee. From May 20, 1943 
to February 10, 1944, the Committee held nineteen meetings. The report of 
the Committee,? published early in 1944, is a document of importance which 
will find a secure place in the long list of international documents produced 
during the fifty-years’ struggle to provide the world with a firmly established 
permanent court. 

The Inter-Allied Committee based its work on an assumption that ‘‘an 
International Court in some form will be required in future.” Attempting 
to avoid ‘‘ matters of detail,” it confined itself ‘‘to the broad issues of law and 
policy affecting the future of the Court.’”’ Its recommendations were unani- 
mous, except with respect to regional chambers. 

Chapter I of the report, which constitutes an introduction to the remainder, 


* The report was printed as a document of 30 pages for special distribution. It was re- 
produced as a British Parliamentary Paper, Miscellaneous No. 2 (1944), Cmd. 6531. The 
text is also reproduced in this number of the JourRNaL, Supplement, p. 1. 
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sets forth the view that ‘‘in general the Statute of the Court has worked well 
and should be retained as the general structure of the future Court,” and that 
both the name and the seat of the Court should be preserved. 

Chapter II is devoted to the ‘“‘need for a new international agreement.” 
The treatment of this subject leaves much to be desired. Alternatives are 
stated of continuing the existing court with the modifications necessary or of 
replacing it ‘‘by a new Court established by means of a new Statute.’”’ Pos- 
iting the necessity of an election of judges in any event and the improbability 
that the Assembly and Council of the League of Nations will be available for 
this purpose, the Committee concludes that ‘‘a new international agree- 
ment”’ is “‘a matter to be considered” after the termination of hostilities. 
The explanation leading to this conclusion is inadequate, and the conclusion 
itself does not lend weight to later recommendations. 

Sufficient distinction is not drawn between mere adapting modifications of 
the existing Statute, and a new Statute; the report as a whole indicates that 
the Committee had the latter in mind. The Committee makes no mention 
of the fact that hundreds of international instruments, some of them of quite 
recent date, are now in force which pertain to the existing Court, and it fails 
to emphasize the urgent necessity of preserving continuity if this great 
structure of international legislation is not to be destroyed. Nor does it 
seem to sense the danger of reopening old contests to which reasonably satis- 
factory solutions have been given. 

Chapter III deals with the connection between the Court and a general 
international organization. The Committee recommends that ‘‘the organic 
connection which has existed between the Permanent Court of International 
Justice and the League should not be continued,” though it expresses the 
view that ‘“‘the Court should be regarded as part of the machinery at the 
disposal” of a general Organization. Again the explanation fails to carry 
conviction. It is true that the prestige of the Permanent Court of Inter- 
national Justice was ‘‘dependent to some extent upon the varying fortunes 
of the League,” but this would have been the case even if there had been no 
“organic connection.” It is fanciful to suggest that a court ‘‘should not be 
liable to be affected by changes which the [general] Organization might 
undergo.”” No court can function while a world holocaust is raging. The 
Committee suggests that an organic connection ‘‘ will not work satisfactorily 
unless the membership of the two institutions is entirely, or at any rate 
practically, identical,” and it states that ‘‘considerable inconvenience in 
practice’”’ was caused ‘‘in the case of the Permanent Court and the League.” 
On this latter point, opinions may differ. The report fails to state that the 
connection with the League was a source of great strength to the Permanent 
Court; it relieved the Court of financial problems and uncertainties, and as it 
required politicians to take continual interest in the Court’s affairs, it must 
have led to greater use of the Court. The grave danger for an unrelated 
Court would be that it might be little more than an ornament on a shelf. 
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The recent history of the Permanent Court of Arbitration should serve as a 
warning on this point. 

Chapter IV, on “‘Constitution of the Court,” deals with several topics. 
On the qualifications of judges, the Committee draws an artificial distinction 
between ‘‘the judicial and the professorial elements” to state that the former 
has been ‘‘under-represented in the Permanent Court of International 
Justice”’; it fails to note that these elements may be combined in the same 
persons. Nor does it offer cogent reasons for thinking that experience in a 
national judiciary would qualify for service on an international tribunal. It 
barely mentions the more important element of ‘‘experience in international 
affairs.” The Committee would make no express provision ‘‘for the repre- 
sentation of the different legal systems of the world as such upon the Court”’; 
it would have the electors lay stress instead on the representation ‘‘of dif- 
ferent types of mind and methods of legal thought.”” These factors are 
difficult to gauge, however. 

Without much analysis, the Committee attaches ‘‘great importance”’ to 
“the principle of electing the best candidates available irrespective of 
nationality ’’;* yet it would preserve the rule that no two judges should have 
the same nationality. It would refuse to accord to any country or group of 
countries “‘a specific right to permanent representation”’ on the Court, and it 
is on sound ground in pointing out that such a course would lead to ‘‘a move- 
ment to increase the number of judges.”” On the independence of judges the 
provisions of the present Statute are said to have “‘ worked satisfactorily in 
practice,’ and the Committee would maintain them. 

On the number of judges the Committee regards as essential ‘“‘a substantial 
reduction in the present number” of fifteen. It suggests that the “‘appropri- 
ate number” would be nine, with seven required fora quorum. (The present 
Statute requires nine for a quorum.) The judges should continue to be 
elected for nine-year terms, and the suggestion, by no means new, is made 
that the terms be staggered so that one-third of the judges should retire 
every three years. In hopeful vein, the Committee thinks this system 
“should in practice attain much the same result as a fixed age limit” for 
retirement. If any such age-limit were adopted, it is thought that it should 
not be too low, and 72 is suggested as a minimum. 

The Committee states excellent reasons for its view that the present system 
of judges ad hoc should be kept. It would emphasize the necessity of making 
each party to the Statute feel that it has a direct interest in the Court, and to 
this end it makes a somewhat startling proposal that each State which does 
not have a judge on the Court should name one of its nationals a member 
(not a judge) of the Court. The persons so named would automatically be 
the States’ judges ad hoc when occasions arise; they would be ‘‘available to 
sit as supplementary judges to make up the number of nine when required,” 


* The provision in the existing Statute is only a counsel of perfection, if that; it is in fact 
negatived by other provisions in the existing Statute. 
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and they would be available to form regional chambers or panels if such a 
system were adopted. The Court would prepare panels of the members to 
sit as supplementary judges, to give each member ‘‘a reasonable chance of 
sitting.”” The scheme is a throw-back to the abortive ideas in the Hague 
Convention of 1907 relating to an International Prize Court. It would mean 
a return to State representation, and in this respect it would sacrifice the 
great gain made in 1920. Nor does it seem practicable to expect that States 
would wish their disputes to be heard by a court with the possible composi- 
tion suggested. 

Chapter V is concerned with the nomination and election of judges. The 
Committee finds the system of nominations provided for in the present 
Statute unsatisfactory, but it gives little in the way of reasons for this con- 
clusion. In preferring direct nominations by Governments, it would aban- 
don one of the useful innovations in the present Statute. The Committee 
would have the nine judges elected by Governments ‘‘from among the corpus 
of candidates’”’ nominated by the Governments. (Candidates not elected as 
judges would be merely members of the Court, as explained in the preceding 
paragraph.) It disapproves of a system of dual electoral bodies, and it 
would not have the election conducted by the Assembly of the General 
Organization (the Dumbarton Oaks proposals later suggested the possibility 
of some such réle for a proposed General Assembly). The election might be 
held at the time and place of an Assembly session, but the Committee seems 
to prefer a special ‘‘triennial meeting of the Governments.” A first balloting 
might be conducted in writing, each Government sending in its vote; the 
Committee seems not to have appreciated that this would preclude the con- 
sultations among Governments which are essential to satisfactory operation 
of such a system. Its suggestion as a whole would tend to formalize the 
process of selection within diplomatic moulds. 

Chapter VI deals with the jurisdiction of the Court. On access, the 
Committee takes the position that the Court should be open to all ‘‘civi- 
lized”’ States and that all such States should be permitted to become parties 
to the Court’s Statute. The Committee found ‘‘little to be said”’ for giving 
access to a State which does not become a party to the Statute; yet experi- 
ence has shown that such a course might increase the Court’s usefulness.) It 
is surprising to read the Committee’s criticism of Article 36 of the present 
Statute. The argument for inserting ‘‘justiciable”’ in the first paragraph of 
that Article is not convincing; it is admitted that ‘‘no serious objection has 
been taken in the past to that provision. The discussion of compulsory” 
jurisdiction is well-knit, and the general conclusion that the present optional 
clause should be kept is a wise one. The conclusion also commends itself 
that Articles 38 and 59 of the present Statute should be maintained. } 

Chapter VII is devoted to advisory opinions. The Committee would re- 
tain the Court’s jurisdiction to give such opinions, and it gives several reasons 
for enlarging the jurisdiction. It is proposed that the privilege of requesting 
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advisory opinions should not be confined to organs of a general organization, 
but should also be given to other associations of States; a list of such associa- 
tions might be included in the Statute or drawn up by the Court. More- 
over, the Committee sees “‘no objection to allowing two or more States, act- 
ing in concert, to apply directly to the Court for an advisory opinion,” 
though it appreciates the need for safeguarding the interests of third States in 
such cases. 

In Chapter VIII, on ‘“‘ Procedure,” the Committee states the very sound 
general conclusion that ‘‘the procedure of the Court would best be left to be 
settled by the Court itself by Rules of Court.’’ Though it finds that the 
procedure of the present Court ‘‘has worked satisfactorily in practice,’’ it 
suggests that oral proceedings may “have involved some waste of time,” 
because arguments advanced in written pleadings are sometimes repeated; 
this seems to neglect the importance, in international proceedings, of per- 
mitting parties to follow the course which will produce for them the greatest 
satisfaction. In suggesting that more questions should be put to counsel by 
the judges, the Committee is on sounder ground. On the matter of language 
the report would retain the provisions in the present Statute. 

The reasons given for permitting dissenting opinions (it is surprising to 
find them referred to as dissenting judgments) are most persuasive, and no 
better statement of them has previously been made. Yet the Committee 
adds the strange suggestion that it should be obligatory for a dissenting 
judge to state his reasons. Obviously the practice of the existing Court has 
not been wholly understood by the draftsmen of the report; it has not been 
the practice for each judge after the preliminary conference with his col- 
leagues to write an individual opinion which may later be published. The 
actual procedure followed at The Hague has not been kept a secret,‘ and a 
close study of it would have enhanced the value of the report. The sugges- 
tion that an actual judgment be confined to the dispositif does not commend 
itself, for it would greatly detract from the scientific value of the Court’s 
jurisprudence. 

Chapter IX on “‘Appeals”’ proceeds on solid ground. The Committee’s 
discouragement of general appellate jurisdiction for the Court is both useful 
and timely. The superimposition of national ‘“‘systems”’ upon international 
judicature has been too readily urged in some quarters, and the report sup- 
plies a needed antidote to facile fancying in this connection. 

Chapter X deals with “Finance” in a way which over-simplifies the 
problem. Finding the present Statute unsatisfactory, the Committee 
would place the Court’s finances “‘on a separate and self-contained footing.” 


‘ The Court’s resolutions of 1931 and 1936 were published in Series D, No. 2 (2d adden- 
dum), pp. 268, 300; Series E, No. 12, p. 196. See also Charles E. Hughes, in 16 American 
Bar Association Journal (1930), pp. 151-7; Cecil J. B. Hurst, in 59 Law Quarterly Review 
(1943), pp. 321-2; Manley O. Hudson, The Permanent Court of International Justice, 
1920 -1942, New York, 1943, p. 579 and ff. 
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The report does not mention the history of the finances of the Permanent 
Court of Arbitration; surely that history offers no support for the suggestions 
made. 

Chapter XI on “Regional Chambers”’ contains a useful discussion, with- 
out offering any definite proposal. The Committee conceived of it as break- 
ing ‘‘entirely new ground,” but this fails to take account of the suggestion 
made by M. Buero (Uruguay) at the Eighth International Conference of 
American States in 1938,5 and of similar suggestions made elsewhere.® 

Chapter XII gives a useful summary of the recommendations and con- 
clusions. 

The report as a whole is a document of outstanding importance, useful for 
the problems of the future as well as for those of the present discussions. In 
its form and in its spirit, it leaves little to be desired. If a stricter analysis of 
actual experience might have increased its value, and if some of the sug- 
gestions may seem to have been cut out of whole cloth in neglect of the 
history, the report is nevertheless a significant contribution which no study 
of these problems can afford to ignore. The authors deserve the thanks of a 
grateful profession. 


THE INTERNATIONAL LABOR ORGANIZATION AND THE COURT 


The Governing Body of the International Labor Office has recently taken 
an active interest in the problem of the future of the Court and has sought to 
safeguard the favorable position of the International Labor Office under 
existing ‘“‘arrangements,”’ particularly with respect to its access to the Court 
and to the special position given to it by Article 26 of the Statute. On 
April 13, 1944, the Acting Director of the Office informed Governments of 
the views of the Governing Body, stating that 

experience has demonstrated that these arrangements have been of 
great practical value in facilitating the exercise by the Court of the 
jurisdiction entrusted to it by the Constitution of the International 
Labour Organisation and making possible for the Court to play a major 
role in the development of the constitutional law of the Organisation 
with the full confidence and support of all elements in the Organisation. 


At the same time the Governing Body suggested that consideration be 
given to the possibility of according to the Organization the privilege of 
making direct requests for advisory opinions. The reasons for the suggestion 
are readily understandable, though it may be questioned whether the 
Organization has been placed at any serious disadvantage in the past because 
of the necessity of making its requests through the Council or Assembly of 
the League of Nations. In no instance did the Council decline to make a 
request desired by the Governing Body. 

5 Octava Conferencia Internacional Americana, Diario de Sessiones, Lima, 1939, p. 272. 

§ B.g., in 222 Annals of the American Academy of Political and Social Science (1942), 
p. 123. 

$s International Labor Office, Official Bulletin, Vol. XXVI, p. 194. 
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A memorandum attached to the communication of April 13, 1944, raises 
additional questions of challenging interest. It properly stresses the need of 
a procedure whereby a municipal court called upon to give a decision 
involving the interpretation of an international labour Convention 
could submit the international questions at issue for decision to the 
Permanent Court or any new court which may be established, the 
International Labour Office and the parties to the Convention being 
entitled to participate in the proceedings in accordance with established 
practice. 

It also proposes that a court “‘be empowered to assume jurisdiction of any 
dispute between two or more”’ public international organizations “‘ which the 
parties thereto may refer to it or in respect of which it may be granted 
jurisdiction by treaties or Conventions binding on the organizations con- 
cerned.”’ This would represent an extension for which some need or justifi- 
cation might be sought; but the memorandum supplies no practical argument 
in this connection other than a forecast that in the future such organizations 
are ‘‘likely to enter into agreements with each other analogous to treaties 
between States.’’ It is also proposed that, by analogy to the intervention 
provided for in Article 62 and 63 of the existing Statute, provision should be 
made ‘‘permitting the participation in proceedings”’ of ‘‘a public interna- 
tional organization having an interest of a legal nature in matters arising for 
decisions.’’ This seems to be based upon an assumption that such an organi- 
zation may have ‘‘rights or obligations”’ under an international instrument. 


THE DUMBARTON OAKS PROPOSALS 


The most important development of the year came out of the considera- 
tion of court problems in the exploratory conversations conducted at Dum- 
barton Oaks from August 21 to October 7, 1944, with the participation of 
American, British, Chinese, and Soviet representatives. In a sense court 
problems were relegated in these conversations to the category of unfinished 
business. Yet the “‘tentative proposals’? which emerged contain certain 
indications which are pregnant for the future. 

In Chapter IV of the Proposals an “international court of justice”’ is listed 
among the ‘‘principal organs’”’ envisaged for a general international organi- 
zation. In Chapter V, Section B, paragraph 4, it is provided that the pro- 
posed General Assembly “should perform such functions in relation to the 
election of judges of the international court of justice as may be conferred on 
it by the Statute of the court.” Chapter VII, entirely devoted to “An 
International Court of Justice,” contains the following provisions: 

1. There should be an international court of justice which should 
constitute the principal judicial organ of the Organization. 

2. The court should be constituted and should function in accordance 
with a statute which should be annexed to and be a part of the Charter 
of the Organization. 


3. The statute of the court of international justice should be either 
(a) the Statute of the Permanent Court of International Justice, con- 


| 


PERMANENT COURT OF INTERNATIONAL JUSTICE 9 


tinued in force with such modifications as may be desirable or (b) a new 
statute in the preparation of which the Statute of the Permanent Court 
of International Justice should be used as a basis. 

4, All members of the Organization should ipso facto be parties to the 
statute of the international court of justice. 

5. Conditions under which states not members of the Organization 
may become parties to the statute of the international court of justice 
should be determined in each case by the General Assembly upon 
recommendation of the Security Council. 


Chapter VIII, Section A, paragraph 6, provides: “‘Justiciable disputes 
should normally be referred to the international court of justice. The 
Security Council should be empowered to refer to the court, for advice, legal 
questions connected with other disputes.” It is added in paragraph 7, 
however, that ‘‘the provisions of paragraph 1 to 6 of Section A should not 
apply to situations or disputes arising out of matters which by international 
law are solely within the domestic jurisdiction of the state concerned.”’ 
Chapter VIII, Section C, paragraph 1, provides that ‘“‘the Security Council 
should encourage settlement of local disputes” through regional arrange- 
ments or by “‘regional agencies.”’ 

The proposals thus raise a number of questions and give some indications 
with reference to them, in advance of the future consideration of the whole 
problem which is contemplated. The following seem to be among the ques- 
tions which emerge from Dumbarton Oaks: 


1. Should ‘‘the statute of the court of international justice” be “‘ (a) 
the Statute of the Permanent Court of International Justice, continued 
in force with such modifications as may be desirable, or (b) a new 
statute in the preparation of which the Statute of the Permanent Court 
of International Justice should be used as a basis”? (Chapter VII, 
paragraph 3.) 

2. If the first of these alternatives should be preferred, what ‘‘ modifi- 
cations”’ in the existing Statute ‘‘may be desirable’’? 


(a) As to election of judges? In Chapter V, B, 4, it is con- 
templated that some “functions in relation to the election of 
judges”’ may be conferred on the General Assembly. 

(b) As to payment of expenses? Chapter V, B, 5 refers gener- 
ally to ‘‘the expenses”’ of the Organization. 

(c) As to advisory opinions? Chapter VIII, A, 6 would em- 
power the Security Council “‘to refer to the court, for advice, legal 
questions” connected with certain disputes. Should the General 
Assembly, and possibly other bodies, have a similar power? 

(d) As to Chambers of the Court? Should the possibility of 
regional chambers be envisaged? Cf., Chapter VIII, C, 1. 

(e) As to amendment of the Statute? Chapter XI refers 
generally to amendments to the Charter; should a different pro- 
cedure be prescribed for amending the Statute? 

(f) What modifications are “desirable,” generally? 


3. Ifa “new statute” should be preferred, what special features of the 
existing Statute should be preserved? And what new features should 
be included? Should access to the court be open to all states? 
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4. What would be the legal effect of having the statute of the court 
‘“‘annexed to” and made ‘‘a part of the Charter of the Organization”’ 
(Chapter VII, 2)? Is an independent statute to be preferred? Would 
it be an advantage that ‘‘all members of the Organization should ipso 
facto be parties to the statute” of a court (Chapter VII, 4)? 

5. What should be the position of a state expelled from membership 
or suspended? 

6. If it should be decided to preserve the existing Statute, should all 
states now parties to that Statute be permitted to continue as parties, 
even though they do not become members of the Organization (Chapter 
VII, 2)? Should conditions of such continuance be “‘ determined in each 
case’’ by the General Assembly on the recommendation of the Security 
Council (Chapter VII, 5)? 

7. What is the significance of the provision (Chapter VII, 1) that the 
court should “‘constitute the principal judicial organ of the Organiza- 
tion”? Are other judicial bodies to be contemplated at this time? Are 
regional tribunals to be contemplated (Cf. Chapter VIII, C, 1)? 

8. Should a definition of ‘‘justiciable disputes”’ be given (Chapter 
VIII, A, 6)? 

9. Should some measure of compulsory jurisdiction over justiciable 
disputes be conferred on the court by the Charter? by the Statute? 


(a) If the Security Council decides that their continuance ‘‘is 
likely to endanger the maintenance of international peace and 
security’ (Chapter VIII, A. 3 and 6)? 

(b) If the Security Council decides that their continuance is not 
“likely to endanger the maintenance of international peace and 
security’ (Chapter VIII, A, 6)? 

10. Should the Security Council be empowered to deal with a dispute 
the continuance of which ‘‘is likely to endanger the maintenance of 
international peace and security,’ even though the dispute is pending 
before the court (Chapter VIII, A, 5)? 

11. Should the court be given any réle in determining ‘‘ the existence”’ 
of an alleged ‘‘ breach of the peace or act of aggression”’ (Chapter VIII, 
B, 2)? May this be a “‘justiciable’’ matter? 

12. Should the provisions concerning justiciable disputes (Chapter 
VIII, A, 1-6) not apply to ‘disputes arising out of matters which by 
international law are solely within the domestic jurisdiction of the 
State concerned”’ (Chapter VIII, A, 7)? Who is to determine whether 
a dispute arises out of such a matter? Are some disputes of a mixed 
character? 

13. Should any provision be made which would look toward the 
possible enforcement of court judgments? 

14. Should the court be given any réle with reference to the interpre- 
tation of provisions in the Charter of the new Organization? 


SUGGESTIONS FROM NON-OFFICIAL SOURCES 


In non-official circles active interest is being manifested in the general 
problem of a future court, and particularly in the future of the Permanent 
Court of International Justice. 

Meeting in the City of Mexico in August, 1944, the Inter-American Bar 
Association resolved 


PERMANENT COURT OF INTERNATIONAL JUSTICE 11 


That the general international organization include the existing 
Permanent Court of International Justice, with the necessary adapta- 
tion of its Statute to the new organization, and the Court should be 
empowered to create chambers, special or regional, as need arises; and 

That the Assembly have power to create from time to time such 
inferior courts as may be necessary. 


It further resolved ‘‘that the endeavor be made to have the following pro- 
posals put into practice: ”’ 


That the Permanent Court of International Justice must continue to 
exist, linked to whatever political agency be set up after the war. It 
would have compulsory jurisdiction over all juridical disputes between 
States, in matters relating to their respective rights. Said jurisdiction 
would be exercised at the request of any State a party to the dispute. 
However, should the parties involved in the controversy agree to resort 
to some other procedure for peaceful settlement, the Court would have 
no jurisdiction until after such procedure had been exhausted without 
reaching a settlement of the conflict. 

When drafting the statute of the Court its jurisdiction would be 
broadened as much as possible. 

The American Bar Association, meeting at Chicago in September, 
1944, and acting through its House of Delegates, adopted the following 
resolution: 7 

That, in the opinion of the American Bar Association, the extension 
and firm establishment of the scope and authority of impartial adjudica- 
tion under law are essential for forestalling and preventing causes of war. 
The American Bar Association urges that, at the earliest practicable 
time. as one of the vital steps in an adequate postwar organization of the 
Nations for peace and law, the Permanent Court of International 
Justice shall be continued and its jurisdiction and powers broadened, as 
the highest tribunal in the international judicial organization. The 
American Bar Association respectfully offers at this time the following 
for consideration: 


(a) That the international judiciary be so organized that it will 
be reasonably accessible to litigant Nations and Nationals; that 
hearings be held at such places and times as will not involve too 
great expense and traveling time to litigants; and that the inter- 
national judiciary should be an integral part of the general inter- 
national organization. 

(b) That through amendment of the Statute of the Court or 
other agreement of the Nations, the jurisdiction and powers of the 
Permanent Court of International Justice should be enlarged and 
broadened, with defined obligatory jurisdiction; and that the pro- 
cedure for amending the Statute of the Court to adapt it to expand- 
ing needs and changing conditions should be simplified. 


An additional resolution was also adopted as follows: ° 


I. That the Permanent Court of International Justice, organized in 
1922 at The Hague and known as the World Court, should be continued 
as the highest tribunal of an accessible system of interrelated permanent 
international courts with obligatory jurisdictions. 


730 American Bar Association Journal (1944), p. 546. 8 Same, p. 547. 
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II. That the World Court be so organized that a member shall be 
available to sit as an International Circuit Court, with original jurisdic- 
tion, to hold regular terms in the Capital of each member nation of the 
International Judicial System. In addition to the World Court Justice 
on Circuit, each such Circuit Court shall include one or more Inter- 
national Commissioners assigned to sit in an advisory capacity. 

III. That an International Judicial Conference composed of jurists 
should be convened at the earliest practicable moment with a view to 
concluding an “International Judiciary Agreement” based on the 
Statute of the World Court, with such amendments as may be necessary 
to give effect to the foregoing resolutions and to provide for the prompt 
organization and maintenance of the ‘‘International Judicial System.”’ 


Numerous individuals have made suggestions, also. If some of them 
serve no useful purpose, others are serious and by the measure of the views 
expressed they will doubtless receive the attention which they merit. In 
some cases drafts of statutory provisions have been put forth: a draft by 
Charles L. Nordon ° does not challenge interest, but a draft by Hans Kelsen ' 
raises such fundamental problems that, although it is entirely outside the 
current of present thinking, it should by no means be ignored. A paper by 
Jan Hostie " clearly merits careful study, and an attempt to survey the 
history of one hundred and fifty years of international adjudication, made 
in a small volume on “International Tribunals, Past and Future,’ recently 
published by the Brookings Institution and the Carnegie Endowment for 
International Peace,"* may offer some materials for an approach based on 
past experience. 


As the effort to create a new general international organization has already 
been launched, a crucial moment may have arrived in the long history of the 
movement for a permanent international court. To many the chief problem 
seems to be that of preserving the great gains which have come from fifty 
years of intelligent, persistent, and continuous effort. Some further progress 
may well be desired, but its urgency is greatly minimized by the possibility 
that existing gains may be lost or that backward measures may be adopted. 

The primary need of the world is for a court endowed with the prestige 
which will enable it to serve for the adjudication of disputes between states 
according to law. Such a court exists under the Statute of 1920. It is not 
an hypothesis, it isa fact. It is not perfect, it might be improved in this or 
that detail, and a larger rdle could be carved out for it. Yet effort along 
these lines should be subordinated to the over-powering necessity of placing 
the Court which exists in a position to resume its activity and to carry on its 
functions under the hundreds of international instruments which are now in 
force and to which additions may be made as states are willing to make them. 

994 Law Journal (1944), pp. 341-2. See also H. A. Munro in same, pp. 251-253. 

10 Kelsen, Peace Through Law, Chapel Hill, 1944, pp. 127-48. 


1 This JouRNAL, Vol. 38 (1944), pp. 407-33. 
12 Manley O. Hudson, International Tribunals, Past and Future, Washington, 1944. 
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ACQUISITION OF NATIONALITY IN THE EMERGENCY REFUGEE 
SHELTER 


By AuBert G. D. Levy 
Washington, D. C. 


Several families now living in the Emergency Refugee Shelter which the 
United States Government has established at Fort Ontario, in the state of 
New York, are expecting the birth of children in the near future. Will these 
children acquire American citizenship jure soli? Does the non-immigrant 
status of the parents derogate from the privilege of the children? And most 
important among the numerous questions involved, Does the so-called 
‘refugee free port”’ constitute the requisite type of American territory? 

The first section of the Fourteenth Amendment to the Constitution con- 
tains the rule of jus soli and provides that 


All persons . . . born in the United States, and subject to the juris- 
diction thereof, are citizens of the United States and of the State wherein 
they reside. 


Similarly, the Nationality Act of 1940, in Section 201, specifies: 


The following shall be nationals and citizens of the United States at 
birth: 
(a) A person born in the United States, and subject to the jurisdiction 
thereof. 
1 


To acquire citizenship jure soli in the United States a person must thus satisfy 
two requirements: he must be born “‘in the United States’ and ‘‘subject to 
the jurisdiction thereof.”’? 

The alien status of their parents would not seem to prejudice the ready 
acquisition of American nationality and citizenship by these children.* The 


154 Stat. 1138. 

*2Cf. Francis V. Lowden, Jr., ‘The Nationality Act of 1940,” Virginia Law Review, 
Vol. 27 (1941), p. 531. 

3 United States v. Wong Kim Ark (1898), 169 U. S. 649; cf. In re Look Tin Sing (C. C. Cal. 
1884), 21 Fed. 905, 906. ‘That children born in the United States to domiciled aliens 
should be citizens seemed clear, and in United States v. Wong Kim Ark the Supreme Court 
held that such children were citizens even though their parents were incapable of naturaliza- 
tion and were forbidden to change their allegiance by the law of theirown country. And it 
seems safe to say that the same rule would be applied to children born to aliens temporarily 
within the country, no matter how short their stay.”’ ‘Citizenship by Birth,” Harvard Law 
Review, Vol. 41 (1928), p. 643, at p. 644, and notes 7-9. 

The refugees at Fort Ontario hail from fourteen different countries. The New York Times, 
August 5, 1944, p. 13. Most of the sixty-one families of German origin can probably be 
considered expatriated by the Reich. Robert M. W. Kempner, “‘The Enemy Alien Problem 
in the Present War,” this JouRNAL, Vol. 34 (1940), p. 443; and ‘‘Who is Expatriated by 
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present residence of the parents is not located on any type of ‘‘constructive 
territory,” 4 but on terra firma which normally, and within the accepted jural 
definition, would be attributed to the ‘territorial jurisdiction” of the 
United States. Does Fort Ontario, as an Emergency Refugee Shelter, con- 
stitute a different kind of “territory” under international law? Here we 
must first examine the wording of the documents which provided for the 
establishment of the Shelter, noting, however, their character of unilateral 
declarations (and implementation) of a relatively novel and far-reaching type 
of humanitarian intervention in time of war.® 

On June 9, 1944, the White House released to the press the text of a cable- 
gram which had been sent by President Roosevelt to Ambassador Robert 
Murphy in Algiers and which directed the removal of certain European 
refugees to the United States. The cablegram began by speaking of the need 
for transporting some of the numerous refugees in southern Italy to other 


Hitler: An Evidence Problem in Administrative Law,’’ University of Penna. Law Review, 
Vol. 90 (1942), p. 824; Alfred Kauffmann, “ Denationalization and Expropriation: The Ger- 
man Law depriving Jewish Emigrants of Nationality, and Property, and Effects,’ Law 
Journal (London), Vol. 92 (1942), p. 93. Also Ernst Fraenkel, The Dual State (New York, 
1941), p. 87; Franz Neumann, Behemoth, New York, 1942, pp. 1138-114. But this does not 
hold true for nationals of several of the countries now being liberated from Axis occupation. 
Finally there are some stateless individuals whose status either antedates the present con- 
flict and its more immediate preliminaries, or is “‘genuine’’ due to the accident of birth, or 
both. This question of the parents’ allegiance will be of importance in cases where dual 
nationality might ensue and where the children must make a choice upon attaining their 
majority. 

4Cf. In re Lam Mow (1927), 19 F. (2d) 951, affirmed in Lam Mow v. Nagle (1928), 24 F. 
(2d) 316. Under the Nationality Act of 1940, births aboard American vessels on the high 
seas appear to have been left to judicial boundary-making. The decisions in the Lam Mow 
cases denied citizenship for such an occurrence, but the British doctrine, both by common 
law and by statute, reaches exactly the opposite result. Marshall v. Murgatroyd (1870), 
L. R. 6 Q. B. 31; Nationality and Status of Aliens Act, 1914, 4 & 5 Geo. V, c. 17, par. 1 
(i) (c). Births during a non-stop air journey over the United States would probably be 
treated like births aboard (foreign and United States) merchant vessels in territorial waters 
of the United States. Cf. 3 Hackworth, Digest, pp. 10-12; ‘‘The Nationality Act of 1940,” 
Harvard Law Review, Vol. 54 (1941), notes 10-12; Philip C. Jessup, “‘ Revising our Nation- 
ality Laws,” this JouRNAL, Vol. 28 (1934), p. 104, at p. 108; Charles Cheney Hyde, “‘The 
Nationality Act of 1940,” same, Vol. 35 (1941), p. 314, at p. 315. 

5 The rules governing the nature and extent of humanitarian intervention are firmly rooted 
in classical international law. Cf., e.g., Grotius, De J. B. ac P., 2, XX, 38; also 1, III, 9; 
2, XX,5. Wolff, J.G.M.S.P., II, 258; V, 652; VI, 646. Vattel, Le Dr. d. G., 2, IV, 53-56. 

The unilateral character of the American undertaking for the protection of these refugees 
derives from the exercise of sovereignty: ‘‘A state is under no duty, in the absence of treaty 
obligations, to admit aliens to its territory. If it does admit them, it may do so on such 
terms and conditions as may be deemed by it to be consonant with its national interests. 
Likewise a state may deport from its territory aliens whose presence therein may be regarded 
oy it as undesirable. These are incidents of sovereignty.”” 3 Hackworth, Digest, p. 717. 
Nevertheless the project is fully consonant with the policies and proclaimed war aims of the 
United Nations as a whole. Space does not permit a discussion of the position of “refugee 
shelters” in the Mediterranean area and the Middle East. 
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areas in order to afford additional oppressed people a refuge whence they 
could come on routes leading through Yugoslavia. Relocation in areas 
adjacent to the Mediterranean was recognized as most expedient. But 


At the same time I feel [the President continued] that it is important 
that the United States indicate that it is ready to share the burden of 
caring for refugees during the war. Accordingly, I have decided that 
approximately 1,000 refugees should be immediately brought from Italy 
to this country, to be placed in an Emergency Refugee Shelter to be estab- 
lished at Fort Ontario near Oswego, New York, where under appropriate 
security restrictions they will remain for the duration of the war. ‘These 
refugees will be brought into this country outside of the regular immigra- 
tion procedure just as civilian internees from Latin American countries 
and prisoners of war have been brought here. The Emergency Refugee 
Shelter will be well equipped to take good care of these people. It is 
contemplated that at the end of the war they will be returned to their 
homelands.® 


Subsequent paragraphs provided for codperation with the representatives of 
the War Refugee Board’ in Algiers as regards the general arrangement of the 
scheme and with American military and naval authorities as regards the 
transportation of the persons selected. In conclusion some suggestions were 
added concerning the principles which should govern the choice of the 
refugees. 

A memorandum sent by the President on June 8 to the Secretaries of War, 
the Navy, and Interior, the Director of the Budget, and the Executive 
Director of the War Refugee Board, implemented the above plan and read in 
part as follows: 


(1) The War Department and the Navy Department shall send 
whatever instructions are necessary to the military authorities in Italy 
and North Africa to expedite the transportation of these refugees to the 
United States. 

(2) The War Department shall arrange to furnish and properly equip 
Fort Ontario to receive these refugees; shall arrange for their transporta- 
tion from the port of arrival to the camp; and shall arrange for necessary 
security precautions. 

(3) The War Relocation Authority shall make arrangements to 
handle the actual administration of the camp, which will be designated 
as an Emergency Refugee Shelter. 

(4) Until UNRRA is in a position to assume the financial responsi- 
bilities involved, the Bureau of the Budget shall make arrangements for 
financing the project, using to the extent possible any available funds of 
the War Department, the War Relocation Authority, and the War 


6 Department of State Bulletin, Vol. 10 (1944), p. 532. 

7 Same, Vol. 10 (1944), p. 95. The War Refugee Board was set up by the President on 
January 22, 1944, composed of the Secretaries of State, Treasury, and War, and designed 
“to take action for the immediate rescue from the Nazis of as many as possible of the perse- 
cuted minorities of Europe—racial, religious, or political—all civilian victims of enemy 
savagery ’’; Executive Order 9417; 9 Federal Register 935. 
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Refugee Board, and from the Foreign War Relief appropriation, and if 
necessary drawing upon the President’s Emergency Fund.® 


Finally, under the date of June 12, 1944, President Roosevelt advised the 
Congress in a special message that 
. arrangements have been made to bring immediately to this 
country approximately 1,000 refugees who have fled from their home- 
lands to southern Italy. Upon the termination of the war they will be 
sent back to their homelands. These refugees are predominantly 
women and children. They will be placed on their arrival in a vacant 
Army camp on the Atlantic Coast where they will remain under ap- 
propriate security restrictions. 
The Army will take the necessary security precautions and the camp 
will be administered by the War Relocation Authority. The War 
Refugee Board is charged with over-all responsibility for this project.® 


According to newspaper reports 984 men, women, and children who had 
been selected from the 36,000 refugees then in Allied camps in Italy arrived 
in the United States on August 3 and were taken to Oswego.’® The place of 
residence of these refugees, by virtue of the official documents quoted earlier, 
is termed “Emergency Refugee Shelter.” Fort Ontario, near Oswego, 
New York, as a locality, forms part of the United States. It has been de- 
scribed, inter alia, as ‘‘a vacant Army camp on the Atlantic Coast’’ and 
presumably belonged, while used by our armed forces, to a domestic com- 
mand. No mention has been made at any time that the sovereignty of the 
United States is in any way diminished at Fort Ontario while it serves as a 
haven for refugees. On the contrary, the very discretion which has been 
exercised in the form of the admission of these people into the United States, 
and in the arrangement of security precautions at the camp, shows that all 
modifications in the nature of their sojourn are of purely municipal concern. 
In his cablegram to Mr. Murphy as well as the directive to the departments 
and the messages to the Congress the President employed the phrases ‘‘into 
this country” and “‘to this country’”’ when speaking of the transfer of the 
refugees. The individuals involved cannot benefit from the regular immi- 
gration procedure. But the very mention of the (temporary) ‘‘admittance’’ 
of the refugees “‘outside of the regular immigration procedure’”’ serves to 
support the preceding three words, “into this country”? as they first 
appeared in the President’s cablegram to Mr. Murphy. 

All of this would tend to show that the Emergency Refugee Shelter at Fort 
Ontario is United States territory in general and in respect to its new occu- 
pants and for the purpose of determining the nationality of children born 
there. Circumstantial evidence may be added: The Army of the United 
States provides only for “‘security precautions’’; the camp is not under the 

8Same, Vol. 10 (1944), p. 533. The War Relocation Authority was created originally 


within the Office for Emergency Management by Executive Order 9102, of March 18, 1942. 
®Same, Vol. 10 (1944), pp. 553, 554. 10 The New York Times, August 5, 1944, p. 13. 
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jurisdiction of a “military government.” The shelter as such is adminis- 


tered by the War Relocation Authority, an essentially domestic agency. 
And even if UNRRA were to participate in the financing of the project by 
contributions from its own funds, recent developments in France, Italy, and 
Yugoslavia have made it abundantly clear that this international agency 
functions in coéperation with, and through, the established authorities at the 
place of actual operations, and without alienating any portion of their sover- 
eign power. The analogy to ‘‘civilian internees from Latin American 
countries and prisoners of war’’ may seem somewhat too hasty and all- 
inclusive to the international lawyer,!! but it remains in any event without 
material consequences for the case at hand. 

There are some popular confusions, however, which should be eliminated 
at this point. Both while the project of the Shelter was still in the discussion 
stage “ and after its realization,’ numerous comments referred to it as a 
“refugee free port.”” What is a free port? According to the official Ameri- 
can view, 


A free zone may be defined as an isolated, inclosed, and policed area, 
in or adjacent to a port of entry, without resident population, furnished 
with the necessary facilities for lading and unlading, for supplying fuel 
and ship’s stores, for storing goods and for reshipping them by land and 
water; an area within which goods may be landed, stored, mixed, 
blended, repacked, manufactured, and reshipped without payment of 
duties and without the intervention of customs officials. Jt is subject 
equally with adjacent regions to all the laws relating to public health, vessel 
inspection, postal service, labor conditions, immigration, and indeed every- 
thing except the customs." 


This agrees with foreign usage.© Free ports for humans do not exist in the 
law, and suspension of immigration procedures for admission to a certain 
part of the country neither makes that section a “free port” for this and 
other purposes nor does it decrease the admitting state’s sovereign position 
therein, under international law, if nothing else accompanies the action. 
Like a “free port,’’ the establishment of the Emergency Refugee Shelter 
constitutes a unilateral voluntary obligation undertaken by the United 
States. But the unguarded employment of popular terms to describe the 
latter project must inevitably result in confusion. 


1 E.g., there is no basis for comparison to births in the army of a foreign sovereign, and 
even the latter conception has usually been applied only to invading forces. Cf. ‘‘Citizen- 
ship by Birth,’’ as cited, note 3. 

12 The Chicago Sun, May 14, 1944, p. 18. 

13 Aufbau (Reconstruction), Oct. 13, 1944, p. 3. 

14 United States Tariff Commission, Free Zones in Ports of the United States, Washington, 
1918, p. 9. Italics supplied. 

18 See the Law Providing for a Commission to Select a Site for the Free Port in Lisbon, 
Portugal, of June 13, 1913, which specified in Section 14 “That the undertaking, for all legal 
purposes, must be considered Portuguese and subject only to the jurisdiction of the Portu- 
guese courts. .. .”’ Reprinted in translation in same, p. 86. 
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Fort Ontario, as an Emergency Refugee Shelter, might be assimilated to 
the territory of Ellis Island. But some writers believe that children cannot 
acquire citizenship (jure soli) if born at Ellis Island to alien parents who are 
awaiting admission to the United States or have been admitted under bond 
while awaiting deportation.'* They appear to be guided by the ruling of the 
Supreme Court that such aliens are, in legal contemplation, ‘‘still at the 
frontier’’—an assumption which has been used in another connection.'7 The 
Nationality Act of 1940 is silent on this point. The President made repeated 
use, however, of the phrase “‘into this country” and other reasons have been 
adduced why births at the Shelter should be considered to have taken place 
“within the country.”’ Hackworth states that ‘‘The circumstance of birth 
within the United States makes one a citizen thereof even if his parents were 
at the time aliens, provided they were not by reason of diplomatic character, 
or otherwise, exempted from the operation of its laws.” He then quotes the 
following memorandum of the Office of the Solicitor of the Department of 
State, dated February 6, 1930, as indicating the law on the subject: 


The only possible ground for holding that Ona Laszas [born at Ellis 
Island] was not born a citizen of the United States, under the provision 
of the Fourteenth Amendment to the Constitution, is that her alien 
mother was never admitted into the United States under the immigra- 
tion laws, that is, never admitted as an immigrant. It is clear, how- 
ever, that when the child was born, the mother was physically present 
on territory of the United States, so that the child was born in the 
United States. It only remains to be determined whether the child was 
born ‘‘subject to the jurisdiction thereof,’’ within the meaning of the 
Fourteenth Amendment. The meaning of this phrase was considered 
by the Supreme Court of the United States in U. S. v. Wong Kim Ark, 
169 U. 8. 674. . . . In rendering the opinion of the court in this case, 
Mr. Justice Gray explained the meaning of the phrase, ‘‘subject to the 
jurisdiction thereof”? by saying in effect that its object was to except 
from the general rule cases of children born in the United States to alien 
parents who were at the time immune from the jurisdiction of the 
United States. ... 

It does not appear that the mother of Ona Laszas belonged to any 
one of the classes of aliens referred to by Mr. Justice Gray as enjoying 
immunity from the jurisdiction of the United States. . . . If she had 
committed a murder or any other criminal offense while she was on the 
island, there seems to be no question but that she would have been 
subject to prosecution and punishment under the laws of this country. 


16 “The Nationality Act of 1940,” Harvard Law Review, Vol. 54 (1941), as cited. 

17 Nishimura Ekin v. United States, 1892, 142 U. S. 651, 661; United States v. Ju Toy, 
1905, 198 U.S. 253, 263; Kaplan v. Tod, 1935, 267 U. S. 228, 230. But these decisions, and 
the consequences to which they could give rise, have not gone unchallenged. indeed it has 
been suggested that citizenship should not be refused to a child born to parents who have 
entered the country illegally. ‘‘Citizenship by Birth,’’ p. 645. 

183 Hackworth, Digest, pp. 9-10. The aliens here do not possess diplomatic character 
and our arguments purport to show that they were not otherwise exempted from the opera- 
tion of the laws in general. 
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In other words, while she was on the island, she owed the same ‘‘tempo- 
rary allegiance” which is required of aliens generally while they are in 
this country.!® 


Thus even if the Shelter should be likened to Ellis Island (as regards the 
territorial jurisdiction of the United States) children born to refugees at Fort 
Ontario must be deemed American citizens. 

The present problem can not be evaded under existing circumstances, 
although its solution would be simplified if these (or future) children of 
the refugees were to be born in a hospital outside the limits of the Shelter.?° 
Whether parents of children who are American citizens jure soli (and who, 
in the event of dual nationality, prefer and retain American citizenship also 
after reaching their majority) should or should not ‘‘be sent back to their 
homelands” after the war, remains to be decided by the authorities charged 
with implementing the President’s pronouncements, respectively recom- 
mending the issuance of additional directives. Here problems of expediency, 
precedent-formation,”" and relief of hardships are likely to arise. The 
children cannot be deported, however, unless they renounce their American 
citizenship or are deprived thereof as otherwise specified in our laws. 


19 Same, p. 10, quoting MS. Department of State, file 130 Laszas, Ona. 

20 Note, however, the exterritoriality established for the hospital suite of Crown Princess 
Juliana by a Canadian Government proclamation of January 2, 1943, in order to insure 
Netherlands nationality for the expected child. The New York Times, January 3, 1948, 
p. 44. This precaution was taken because the Crown Princess was not a ruling sovereign. 

21 Some refugees at Fort Ontario are understood to have children or near blood-relatives 
who are serving in the armed forces of the United States or who are civilians (born American 
citizens or) naturalized according to the regular procedure. 


POSTWAR INTERNATIONAL ORGANIZATION AND THE WORK OF 
THE SECTION OF INTERNATIONAL AND COMPARATIVE LAW OF 
THE AMERICAN BAR ASSOCIATION 


By MircHeE.u B. CARROLL 
Chairman of the Section 


The Dumbarton Oaks proposals of October 7, 1944, reflect a development 
of ideas concerning international political and judicial organization in which 
the Section of International and Comparative Law of the American Bar 
Association has played a significant part. Its recommendations calling for 
the establishment of an international organization, including an improved 
system for settling justiciable disputes, have found their way into resolu- 
tions of the Association, composed of some thirty thousand lawyers. These 
resolutions preceded the joint projects of the United States, the United 
Kingdom, the Soviet Union and China for an international organization for 
the maintenance of peace and security. 

As early as August 27, 1942, the House of Delegates of the Association, 
on the motion of the Section, affirmed “its devotion to and its faith in the 
existence, permanency, and validity of international law and the law of 
nations as the fundamental basis for regulating international relations.” 

Again on March 30, 1943, the Association endorsed, ‘‘as one of the pri- 
mary war and peace objectives of the United Nations, agreement among 
such nations for the complete establishment and maintenance at the earliest 
possible moment of an effective international order among all nations based 
on law and the orderly administration of justice.” 

On September 21, 1943, the House of Representatives of the United 
States adopted the Fulbright resolution expressing itself as ‘‘favoring the 
creation of appropriate international machinery with power adequate to 
establish and to maintain a just and lasting peace among the nations of the 
world,” and as ‘‘favoring participation by the United States therein through 
its constitutional processes.” 

Finally, on November 5, 1943, the United States Senate resolved: 


That the United States, acting through its constitutional processes, 
join with free and sovereign nations in establishment and maintenance 
of international authority with power to prevent aggression and to 
preserve the peace of the world. 

That the Senate recognize the necessity of there being established 
at the earliest practicable date a general international organization, 
based on the principle of the sovereign equality of all peace-loving states, 
and open to membership by all such states, large and small, for the 
maintenance of international peace and security. 
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In view of the foregoing, on February 29, 1944, the American Bar Associ- 
ation reaffirmed its adherence to the principles set forth in its resolutions of 
August 27, 1942, and March 30, 1943, recorded its hearty support of the 
resolutions of the House of Representatives and the Senate of the United 
States, and urged all members of the American Bar Association to avail 
themselves of every opportunity to codperate with the legislative and execu- 
tive branches of our Government in measures for the prompt and effective 
implementation of these resolutions. 

Moreover, at the meeting of the House of Delegates on February 29, 
1944, additional resolutions of the Section, which had been formulated by 
its Committee on Constitutional Principles for a World Order, the chairman 
of which is Frederic R. Coudert, Sr., were presented and referred to a 
broadly constituted committee of the Association on Organization of the 
Nations for Peace and Law, the chairman of which is a former president of 
the Association, Judge William L. Ransom. 


ESSENTIAL PRINCIPLES FOR AN INTERNATIONAL ORGANIZATION 


A brief review of the Section’s committee report and resolutions is timely 
because of the extent to which they anticipated some of the proposals 
adopted at Dumbarton Oaks. 

The Committee’s report stated that the special function of members of 
the Bar must be to strive for the rule of law and the peaceful settlement and 
adjustment of international disputes, so that war as an instrument of policy 
may be outlawed and aggression restrained. The report stresses the need 
for the community of nations to provide force to make international law 
effective. The responsibility of accomplishing this objective must devolve 
primarily on the nations with predominant power; nevertheless, the first 
principle of international law must be the equality of all nations before the 
law. Hence, the report suggests, the nations charged with the primary 
obligation of maintaining security should be represented on a council while 
all nations should enjoy equal representation in an assembly. The division 
of specific functions between the two bodies must necessarily be left to the 
interested governments. The report also stresses the thought that there 
must be some organ capable of dealing with necessary changes in treaties 
and in rules of international law which, like municipal law, must be kept 
abreast of changing conditions. The organization of justice is held to be 
of maximum importance to the Bar and this involves not only maintaining the 
Permanent Court of International Justice but also giving it compulsory juris- 
diction over all justiciable questions, as defined in the Statute of the Court. 

The foregoing concepts were embodied in the following suggested reso- 
lutions: 


II 


RESOLVED, That a permanent organization of the nations be es- 
tablished for the purpose of maintaining peace by legal sanctions and 
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the suppression of aggressive war; and that such organization be em- 
powered to consider and recommend to the nations changes in interna- 
tional treaties or other public relationships which may make for the 
maintenance of peace. 
Ill 
RESOLVED, That the states of the community of nations should 
before the law of nations enjoy equal rights and equal representation in 
the general assembly, ind that any threat of force against any state is 
a matter of concern to the community of nations, any aggressive war- 
fare a violation of the law of nations. 


IV 
RESOLVED, That the permanent organization should include a 
Council, membership in which will be based primarily on the capacity 
of states to contribute to the maintenance of peace. 


V 
RESOLVED, That the permanent organization include the Per- 


manent Court of International Justice, and an adequate judicial system 
of which that Court shall be the Court of last resort. 


VI 
RESOLVED, That the United States of America should become a 
member of such organization and share full responsibility for its activi- 


ties within the powers conferred and the limitations fixed by its own 
constitution. 


These ideas were restated and amplified in the resolutions proposed by the 
Committee on Organization of the Nations for Peace and Law which were 
adopted by the Association at its annual meeting in Chicago on September 
12, 1944. 

Turning to the Proposals for the Establishment of a General International 
Organization drafted at Dumbarton Oaks, we find that their first purpose is 
“To maintain international peace and security; and to that end to take 
effective collective measures for the prevention and removal of threats to the 
peace and the suppression of acts of aggression or other breaches of peace, 
and to bring about by peaceful means adjustment or settlement of interna- 
tional disputes which may lead to a breach of the peace.” 

All members of the organization are to be members of a General Assembly 
which, inter alia, ‘‘should have the right to consider the general principles of 
codperation in the maintenance of international peace and security,” and 
“‘to discuss any questions relating to the maintenance of international peace 
and security brought before it by any member or members of the organiza- 
tion or by the Security Council; and to make recommendations with regard 
to any such principles or questions.”’ 

The Security Council, according to the proposals, would consist of repre- 
sentatives of five states with permanent seats (because of their capacity to 
contribute to the maintenance of peace), and of six states elected by the 
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‘ 


Assembly to fill non-permanent seats. This Council is to have “primary 
responsibility for the maintenance of international peace and security.”’ 

The proposals also envisage the establishment of an international court of 
justice as the principal judicial organ of the organization, the statute of which 
should be either (a) the Statute of the Permanent Court of International 
Justice, continued in force with such modification as may be desirable, or 
(b) a new statute in the preparation of which the Statute of the Permanent 
Court of International Justice should be used as a basis. 

Thus, in its essentials, the international organization envisaged in the 
Proposals of Dumbarton Oaks embodies substantially the same concepts as 
those previously endorsed by the American Bar Association. The Com- 
mittee on Constitutional Principles for a World Order is now to examine the 
detailed proposals, primarily from the viewpoint of the underlying princi- 
ples, in order to formulate recommendations as to what the attitude of the 
Association should be concerning them. 


IMPORTANT PRONOUNCEMENTS OF SENATORS BURTON AND AUSTIN 


In conjunction with the work of the Section significant statements were 
made by two of the Senate advocates of international codperation. At the 
joint meeting of the Section with the Inter-American Bar Association at the 
Pan American Union Building, Washington, D. C., on January 28, 1944, 
Senator Harold H. Burton, of Ohio, who is one of the authors of the trend- 
setting Senate Resolution No. 114 of March 16, 1943, enumerated the various 
international organizations and agreements, and the series of declarations, in 
which the United States had participated. The natural sequel was Senate 
Resolution No. 192, of November 5, 1943, which, in his opinion, ‘‘ constitutes 
the one current declaration by the Senate of the United States as to its future 
international policy.” 

Senator Burton also quoted the Section’s resolution, adopted by the Asso- 
ciation on March 30, 19438, which endorsed the establishment of an effective 
international order, and concluded that the unity of the United Nations, 
which have been brought together by war, is vital in peace and that ‘“‘the 
next step, therefore, should be the meeting of representatives of all the 
United Nations, large or small, for the purpose of forming an organization of 
the United Nations in the interest of establishing and maintaining peace 
and security in the world.” The realization of this suggestion has already 
been partially fulfilled in less than a year at Dumbarton Oaks. 

Senator Warren R. Austin, of Vermont, presented his thesis that the 
United States Government can legally become one of the founders and an 
active member of a coéperative organization of sovereign nations for security, 
at the luncheon opening the Section’s spring meeting, at the Mayflower 
Hotel, Washington, D. C., on April 28, 1944. After a careful analysis of the 
effect of international agreements upon the external sovereignty of the na- 
tion, Senator Austin, who was one of the eight members of the Foreign Rela- 
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tions Committee selected to consult with Secretary of State Hull on plans for 
an international organization, concluded that ‘‘the adoption by the 78th 
Congress of the Fulbright Resolution of the House, the Connally Resolution 
of the Senate, as well as the Foreign Policy Declaration by the Republican 
Postwar Advisory Council at Mackinac, evidences the faith of our people in 
the feasibility of a codperative organization in which each nation can legally 
condition its sovereignty without in any material degree impairing its 
political power or dignity and without injuriously affecting its internal 
sovereignty.” 

‘“‘A primary need for security,’’ Senator Austin stated, ‘‘is the establish- 
ment of an international code of fundamental rules of conduct among na- 
tions,’’ and quoted from the report of the Committee on Postwar Interna- 
tional Judicial Organization the following: 


If international injustice and violence are to be supplanted by a reign 
of law in international society, the members of the Family of Nations 
must provide orderly processes whereby any suitor or claimant, right 
or wrong, may have his day in court before an impartial judicial body. 


POSTWAR JUDICIAL ORGANIZATION 


The need for establishing more readily accessible permanent international 
courts for the adjudication of all justiciable disputes among nations, and the 
demonstrated advantage in having members of the highest tribunals serve 
on circuit courts, were the basic reasons for the Section’s recommendations 
concerning a postwar international judicial organization adopted by the 
House of Delegates on September 13, 1944. The report of the Section’s 
Coérdinating Committee on this subject, and the address of its chairman, 
James Oliver Murdock, presented to the Assembly on the morning of 
September 13, 1944, contain cogent arguments for the adoption of a carefully 
worked out plan which can be integrated with the Dumbarton Oaks pro- 
posals for an international court of justice. 

The report recalls that, since the Permanent Court of International 
Justice was established at The Hague in 1922, it has delivered only thirty- 
two judgments and twenty-six advisory opinions. In contrast, temporary 
tribunals formed under special agreements between nations have decided 
some 50,000 cases. 

In practice, only major controversies between nations have been referred 
to the World Court and, while temporary tribunals have handled the mass of 
international litigation, they are not satisfactory because of the long delays 
that usually precede their being set up and the fact that, though their sessions 
frequently extend over many years, they still leave many cases undecided. 

Hence the present methods of adjudication are wholly inadequate from 
the viewpoint of accessibility and continuity. In the case of governmental 
injuries to individuals in violation of international law, there is no adequate 
administration of justice. 


| 
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The committee therefore looked to the early development of the courts 
in Europe, England, and the United States as examples. It found, in the 
case of this country, for example, that, after it was established in 1789, the 
Supreme Court had six members, two of whom were assigned to each of the 
three circuits—the Eastern, the Middle and the Southern. These two 
would sit with a district judge as a circuit court twice a year in each district. 
While they existed, the circuit courts had original jurisdiction of all the more 
important causes cognizable in the federal courts, other than those in ad- 
miralty and bankruptcy, and of some criminal cases.! 

Although the Supreme Court had little to do in the first few years of its 
existence, the bringing of justice to the peoples of the thirteen States through 
the visits of its members on circuit gradually developed public confidence 
in resorting to it for the settlement of disputes. 

In view of the somewhat similar experience had in other nations as well, 
the Codrdinating Committee proposed that provision should be made for the 
judges of the World Court to proceed to each member nation to sit as a cir- 
cuit court for annual or special terms. 

This idea is clearly stated in the resolutions adopted by the Association, 
as follows: 


I. That the Permanent Court of International Justice, organized 
in 1922 at The Hague and known as the World Court, should be con- 
tinued as the highest tribunal of an accessible system of interrelated 
permanent international courts with obligatory jurisdiction. 

II. That the World Court be so organized that a member shall be 
available to sit as an International Circuit Court, with original juris- 
diction, to hold regular terms in the Capital of each member Nation 
of the International Judicial System. In addition to the World Court 
Justice on Circuit, each such Circuit Court shall include one or 
more International Commissioners assigned to sit in an advisory ca- 
pacity. 

III. That an International Judicial Conference composed of jurists 
should be called at the earliest practicable moment with a view to con- 
cluding an ‘‘International Judiciary Agreement”’ based on the Statute 
of the World Court, with such amendments as may be necessary to give 
effect to the foregoing resolutions and to provide for the prompt organ- 
ization and maintenance of the ‘‘International Judicial System.”’ 


Instead of having only one judge go on circuit to a given country the above 
plan might be modified so as to envisage a panel of at least three judges 
sitting in the capital of a defendant nation. The development of such 
details for carrying out the general plan, as well as consideration of the entire 
system for settling international disputes in Section A of Chapter VIII of the 
Dumbarton Oaks proposals, are assigned to a new Section committee on 
Pacific Settlement of International Disputes, the chairman of which is 
James Oliver Murdock. 


1 Rose, Federal Jurisdiction and Procedure, pp. 88, 89, 90, 95. 
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CODIFICATION OF INTERNATIONAL LAW 


The opinion has been frequently expressed that, if an international security 
and judicial organization is established, the rules of conduct of nations and of 
international law in general should be codified. A committee has therefore 
been appointed, with Professor Philip C. Jessup as chairman, to review the 
various attempts at codification which have been made in the past and to 
consider what progress towards that end can reasonably be expected in the 
near future. 


PUNISHMENT OF WAR CRIMINALS 


The punishment of war criminals is another subject on which the House of 
Delegates has asked the Section to make a study and report. The need fora 
positive recommendation was obviated by the Moscow Declaration on 
German Atrocities, which stated, inter alia, that ‘‘the Germans who take part 
in wholesale shootings of Italian officers or in the execution of French, Dutch, 
Belgian or Norwegian hostages or Cretan peasants, or who have shared in the 
slaughters inflicted on the people of Poland or in the territories of the Soviet 
Union which are now being swept clear of the enemy, will know that they 
will be brought back to the scene of their crimes and judged on the spot by the 
peoples whom they have outraged.’”’ (Italics supplied.) 

At the Section meeting on January 28, 1944, the Chairman of the Com- 
mittee, Mr. George A. Finch, presented a very interesting summary of the 
activities of the United Nations Commission for the Investigation of War 
Crimes, which meets in London. Lt. Col. Willard B. Cowles, with the per- 
mission of the Judge Advocate General of the Army, presented at that meet- 
ing an exhaustive and authoritative paper on the international and military 
law involved, entitled “Trial of War Criminals by Military Tribunals.” ? 

A United Nations Commission for the Investigation of War Crimes began 
work in London on October 26, 1943. Most of the nations represented on 
the Commission have established national offices attached to their Ministries 
of Justice working through the War and Navy Departments to gather evi- 
dence of war crimes and submit it to committees of the London Commission. 
There the evidence is examined and a decision reached whether it is sufficient 
to justify a demand on the part of the United Nations that the accused indi- 
viduals be apprehended and turned over for trial. It is expected that the 
terms of surrender will stipulate for the rendition of all enemy persons whose 
names are entered upon the lists of the accused after investigation by the 
United Nations Commission. 

Other committees of the London Commission have under active considera- 
tion such difficult questions as the appropriate tribunal, whether national or 
international, to try the accused individuals according to the nature and place 
of the crimes with which they are charged, the law that may be applicable in 


2 American Bar Association Journal, June, 1944, p. 330. 
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each case, the methods by which apprehension may be effected in cases where 
the accused are not surrendered, and other special legal problems. 

The Section’s Committee has pointed out that in some quarters there are 
associated with the term “‘war crimes”’ acts of oppression and inhumanity 
inflicted by some of the enemy governments upon their own nationals within 
their own territories and not only during the war but in the years immediately 
preceding the actual outbreak of hostilities. There is no rule of international 
law, either customary or conventional, by which an enemy person may be 
held criminally responsible by the military or civil courts of other countries 
for acts committed within his own territory and against his own fellow 
nationals. The right under international law in such cases is limited to 
official protest; when that is not heeded action based upon political responsi- 
bility may be justified. For instance, the terms of surrender might stipulate 
the retribution to be exacted, without previous “‘trial according to law,”’ of 
enemy persons whose crimes against humanity and justice have shocked the 
conscience of mankind and already convicted them in the public mind. 
Moreover it may be and probably does happen in the commission of such 
acts that the law of the offending state has itself been violated, in which case 
punishment in the courts of the enemy state may be legally possible when its 
criminal administration has been driven from power. 

This committee will continue to follow developments in regard to the 
punishment of war criminals with a view to submitting a report at the next 
annual meeting of the Association. 


SETTLEMENT OF PROBLEMS ARISING OUT OF THE WAR 


The question of obtaining the restitution of American-owned businesses 
and property in enemy or enemy-occupied countries, or compensation, if they 
have been damaged, destroyed, looted or lost, is of primary concern as a pre- 
liminary step to reconstruction. This problem is, of course, interrelated with 
that of the treatment of enemy property that has been frozen by the Foreign 
Funds Control or vested in the Alien Property Custodian in this country. 
The latter subject has been entrusted to the Association’s Committee on 
Custody and Management of Alien Property, of which the chairman, Otto C. 
Sommerich, and several members are also members of the Section. To 
consider primarily the first subject, a Section Committee on Treatment of 
American Property Rights in the War Settlement has been appointed, with 
John P. Bullington as chairman. These two committees will, of course, 
codperate, as it is desirable to avoid any solutions which are confiscatory, and 
to apply, if possible, the same principles of international law in settling all 
questions involving private property. 

It may be recalled that the Treaty of Versailles provided for a Mixed 
Claims Commission to adjudicate the claims of United States citizens and 
corporations against Germany for compensation in respect of property which 
had been damaged or destroyed. Presumably there will be occasion to 
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adjudicate similar claims arising out of the present war, not only against 
Germany but also against Italy and Japan. Doubts have been expressed as 
to the wisdom of resorting again to a mixed claims commission such as that 
established under the Treaty of Versailles. A committee has therefore been 
appointed, the chairman of which is Commander Amos J. Peaslee, to review 
the operation of the Mixed Claims Commission and consider whether it 
would be more desirable to establish some other form of tribunal for settling 
claims against enemy governments after the present war. 

CoMMITTEES CONCERNED WITH PHASES OF POSTWAR RECONSTRUCTION 

The importance of considering economic problems in connection with 
measures for the maintenance of peace is manifest in the Dumbarton Oaks 
proposals concerning the Economic and Social Council. The regulation of 
-artels and international arrangements restricting trade is receiving not only 
international attention, but particularly the attention of our own govern- 
mental authorities, including the Federal Trade Commission. Commis- 
sioner Robert E. Freer, chairman of the Federal Trade Commission, is, in his 
private capacity, chairman of the Section’s Committee on International 
Trade Regulation. The Section, at its Chicago meeting, approved a report 
and recommendations submitted by Chairman Freer, which discussed 
various proposed controls for international trade, including a special tribunal 
which should be integrated with a postwar judicial system. It is the opinion 
of the committee that, in so far as the United States is concerned, the nature 
and interest of American participation in international economic controls 
should be governed by the following principles: 

1. American participation in regulating international trade should be in 
harmony with the preservation within the United States of a democratic 
capitalism motivated by predominantly private competitive enterprise. 

2. The development of foreign trade should be the function of private 
enterprise. American governmental intervention in international trade rela- 
tions should be limited to commitments which have as their purpose the 
reduction, so far as is practicable, of uneconomic restrictions upon foreign 
trade and the maximum implementation of American competitive capitalism 
consistent with: 

(a) the promotion of trade relations with countries having similar or 
diverse political and economic structures, and 

(b) the reconciliation of conflicting public and private interests within 
the United States, as well as between the nations and nationals 
thereof with which international trade relations are maintained. 

With appropriate modifications, similar principles can be formulated and 
adapted to the diverse internal economic policies of other nations. 


<XPORT ASSOCIATIONS 


Without expressing its opinion as to the merits in other respects of H.R. 
4493, introduced on March 27, 1944, 78th Congress, 2nd Session, the com- 
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mittee disapproves Section 5 of the said bill, which provides for the repeal of 
the Webb-Pomerene Act of April 10, 1918,* for the following reasons: 

American exporters should be placed as nearly as possible on a plane of 
equality of opportunity in competing in foreign markets. This principle 
underlies the Webb-Pomerene Act of 1918 (Export Trade Act), which was 
passed to enable American exporters to meet the competition of foreign 
combinations or cartels. Administered by the Federal Trade Commission, 
Section 2 of the law provides that nothing contained in the Sherman Anti- 
trust Act 


shall be construed as declaring to be illegal an association entered into 
for the sole purpose of engaging in export trade and actually engaged 
solely in such export trade, or an agreement made or act done in the 
course of export trade by such association, provided such association, 
agreement, or act is not in restraint of trade within the United States, 
and is not in restraint of the export trade of any domestic competitor of 
such association: And provided further, That such association does not, 
either in the United States or elsewhere, enter into any agreement, 
understanding or conspiracy, or do any act which artificially or in- 
tentionally enhances or depresses prices within the United States of 
commodities of the class exported by such association, or which sub- 
stantially lessens competition within the United States or otherwise 
restrains trade therein. 


It is further provided in Section 4 that the prohibition against unfair 
methods of competition contained in the Federal Trade Commission Act 


shall be construed as extending to unfair methods of competition used 
in export trade against competitors engaged in export trade, even 
though the acts constituting such unfair methods are done without the 
territorial jurisdiction of the United States. 


The Committee believes that the principles embodied in the Webb- 
Pomerene Act constitute sound methods of affirmatively promoting the 
interests of American exporters without sacrifice of the fundamental policy 
of our antitrust laws as they bear upon the domestic markets of the United 
States. In so far as the associations formed under the Export Trade Act 
engage in activities which have their economic impact solely in the foreign 
markets in which they are actively in competition with powerful foreign 
combines, no reason is perceived why they should not be permitted to enter 
into international agreements with the nationals of those foreign combines to 
the extent reasonably necessary to place American firms on an equal footing 
with their foreign competitors. This is the minimum of defensive strategy. 
It does not present to the export associations the alternative of either fighting 
or joining international cartels. 

In supporting this view the Committee emphasizes its adherence to the 
policy of the antitrust laws whereby agencies of the Federal Government 
entrusted with the enforcement of those laws should be continually vigilant 


* 40 Stat. 516, ch. 50. 
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to strike down restraints in our domestic markets flowing from international 
agreements. The authority granted to the Federal Trade Commission 
under the Export Trade Act and the powers of the Antitrust Division of the 
Department of Justice are adequate to meet that enforcement task. 


TRANSPORTATION AND COMMUNICATIONS 


Proposals for the regulation of international air transport as well as the 
development of international radio, telephone, and cable communications 
are within the purview of the Section’s Committee on International Trans- 
portation and Communications, the chairman of which is Carl I. Wheat. 
During the past year, the committee has been endeavoring to follow the many 
proposals that are being formulated in governmental circles and has col- 
laborated with a standing committee on aeronautical law of the Association 
in considering the problems of international air-space rights and so-called 
“freedom of the air.” The proposals emanating from the international con- 
ference on civil aviation, held in Chicago in November and December, 1944, 
will be studied with particular interest by this committee. 

As regards international communications the committee states that it is a 
field in which the principle of regulated monopoly seems especially applicable. 

During the past year a merger of domestic telegraph companies has been 
successfully accomplished, and there has been much discussion of a possible 
merger of American international communications carriers. The extent to 
which such a merger should go in respect to the companies potentially in- 
volved, and also in respect to the types of services rendered, has not yet been 
determined. An interdepartmental committee of governmental officials, 
under the leadership of the Department of State, has examined the problem 
in detail but has not as yet made public its findings. A Senate sub-com- 
mittee, headed by Senator Burton K. Wheeler of Montana, is at present 
conducting informal conferences with interested companies and govern- 
mental officials, and it is understood that public hearings will follow in the 
near future. The subject is complex, but an adequate, overall solution of 
the problem would doubtless be a matter of large public import since, with- 
out such a solution it seems improbable that American international com- 
munications of the postwar period can be freed from the powerful hold which 
certain non-American communications methods of operation have had over 
many years upon this world-embracing activity of modern life. 

The obvious necessity of including both cables and radio-telegraph opera- 
tions in such a merger of American companies has been widely recognized. 
Whether international radio-telephone operations should likewise be included 
is still the subject of wide discussion. Little has been said or apparently 
even noted, however, with respect to the factor which may well prove in the 
end to be most important of all in this connection,—.e., the vast, integrated, 
and world-wide communications system developed and operated by the 
American Army Signal Corps, and (to a lesser degree because of its greater 
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specialization) the somewhat similar system developed and operated by the 
United States Navy. In the opinion of the Committee, it would be nothing 
less than a national disaster if these two great systems should be allowed to 
be scrapped after the war, rather than to be utilized to the greatest degree 
practicable in the American international postwar communications complex. 
Whether this can or should be accomplished through the treatment of such 
systems as property to be made a direct part of the merger, or whether some 
other means of their inclusion may prove more appropriate, must be the 
subject of further study, as must also be the somewhat related issue of the 
relation of government to the ownership and operation of a merged interna- 
tional communications carrier, and the similarly related issue of the proper 
governmental vehicle of regulation over such carrier’s operations and 
changes. 


INTERNATIONAL DOUBLE TAXATION 


Recognition is increasingly being given to the fact that excessive taxation 
on the income arising from international trade and investments can be an 
obstacle to economic reconstruction after the war, and particularly if income 
or property is subject to taxation in two or more countries. The Committee 
on International Double Taxation has been urging that measures to prevent 
double taxation, as well as discriminatory and extraterritorial taxation, be 
brought into effect either through bilateral treaties or provisions in internal 
legislation. The credit for foreign taxes allowed in section 131, Internal 
Revenue Code, is an example of the way in which a government by unilateral 
action can relieve its citizens and corporations from double taxation. How- 
ever, amendments to the Revenue Act sometimes result in encroachments 
on the intended relief from double taxation, and encroachments of this nature 
were removed by section 130 (a) and (b) of the Revenue Act of 1943. 

The United States has concluded conventions to prevent double income 
taxation with France, Sweden, and Canada, which have been very helpful to 
American citizens and corporations with investments or business establish- 
ments in those countries. A convention with Canada to prevent double 
taxation in the case of estate taxes and succession duties was signed on June 
8, 1944, ratified by Canada on August 5, 1944, and approved by the United 
States Senate on December 5, 1944. The treaty embodies definitions of 
situs and, generally speaking, provides for relief by stating that the country 
in which the owner dies domiciled (or of which he is a citizen, if the decedent 
is an American) will grant a credit against its tax on the entire estate for 
the tax paid to the country where the property has its situs. 

The treaty applies only to dominion taxes of Canada and the federal taxes 
of the United States, and does not affect the death taxes of the provinces of 
Canada and the states of this country. 

The negotiation of similar conventions with Great Britain, in the field of 
income as well as death taxes, has been announced and exploratory discus- 
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sions with certain countries of Latin America have been undertaken. The 
importance of tax treaties in encouraging inter-American trade and invest- 
ments were recognized at the Conference of Inter-American Development 
Commissions held in New York, May 9-18, 1944, in the following recom- 
mendation: 
That the national Commissions encourage their respective govern- 
ments to consult and collaborate in the negotiation of bilateral treaties 
for the elimination of double taxation of income or capital, including 


extraterritorial and discriminatory taxation, and for the exchange of 
information between the governments concerned. 


The subject of ways to bring about the conclusion of such treaties between 
the American Republics was on the agenda of the meeting of the Tax Com- 
mittee of the Inter-American Bar Association in Mexico, July 31—August 8, 
1944, which adopted resolutions concerning fundamental principles for 
preventing double taxation between countries of the Western Hemisphere. 


PROBLEMS OF NATIONALITY 


In the conclusion of treaties involving corporations subject to the laws of 
both contracting states the question of the method of determining nation- 
ality of juridical persons often arises. The normal concept that the nation- 
ality of a corporation is determined by the state under the laws of which 
the corporation was created is similar to the basic principle that the nation- 
ality of a person is determined by the country of birth, and questions of 
dual nationality of corporations can arise just as in the case of individuals. 
This is due to the tendency of courts, especially in wartime, to look through 
the corporation in order to determine the nationality of the stockholders who 
control it, or to regard the seat of the corporation as being in the country 
where the management and control are effectively exercised. In view of the 
growing need of treaties of establishment to protect the rights and property 
of American citizens in foreign countries, it has been thought desirable to 
make a survey of the prevailing concepts of nationality of corporations and 
the extent to which they conflict. This work has been assigned to the Com- 
mittee on Nationality of Natural and Juridical Persons, of which Henry F. 
Butler is chairman. This committee will, of course, follow developments in 
regard to legislation concerning the nationality of natural persons and 
particularly measures for the prevention of dual nationality. 


FISHERIES AND TERRITORIAL WATERS 


The protection of fisheries, particularly those located in territorial waters, 
has long been a matter of concern to the United States, and the problems 
involved are entrusted to a Committee on Fisheries and Territorial Waters, 
of which John R. Gardner is chairman. This committee reported at the 
Chicago meeting. With the advent of factory ships, the application of recent 
inventions have stimulated and greatly improved methods of transportation, 
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communication facilities, and technological developments. Consequently, 
one may reasonably anticipate that the use of speedier long-range vessels, as 
well as the use of aeroplanes, blimps, helicopters, radar, and sonic depth 
finders in locating schools of fish, will result in the exploitation of the more 
distant fisheries of the world. Expecting that fisheries on the high seas will 
be exploited after the war more intensively than in the past, the committee 
stresses the need for appropriate regulation to the end that fisheries may be 
conserved and, at the same time, utilized to the best possible advantage. 
It is, therefore, working on proposals for such regulation, based on principles 
recognizing acquired historic fishing rights and interests. 

In the meantime, the committee is keeping abreast of pending legislation 
concerning fisheries and projects for international coéperation. 


Court Decisions INVOLVING INTERNATIONAL LAW 


From time to time the courts of the United States are called upon to render 
decisions involving treaties or principles of international law and it is, 
therefore, of interest to follow the development of international law through 
jurisprudence. Following the resignation of Eldon R. James, the chairman- 
ship of the committee has been accepted by Harry LeRoy Jones, and the 
committee will continue the work of examining reported cases in most parts 
of the country which involve international law. 


STUDIES IN COMPARATIVE LAW 


War-time preoccupations and the difficulties of communication have 
arrested somewhat the activities of the various committees in the field of 
comparative law but, with the approach of peace, a renewed interest in 
foreign law is becoming manifest. 

One of the most productive committees has been that on Latin-American 
Law, with Judge Otto Schoenrich as chairman. This committee reported at 
the annual meeting, on interesting developments in the legislation of the for- 
eign countries of Latin America which are of importance from the viewpoint 
of international business. ‘Taking this committee as an example, two com- 
mittees with similar programs have been added, one on European Law, the 
chairman of which is Joseph H. Barkmeier, and the other on Far Eastern 
Law, with Judge Cornell 8. Franklin as chairman. It is expected that there 
will be marked developments in business and tax laws in the various coun- 
tries, and the reports of these committees should contain much of value to 
members of the Bar who have problems of foreign law. 

The Committee on Civil Procedure and Practice, the chairman of which is 
Raymond T. Heilpern, is interested in formulating a convention on interna- 
tional judicial coéperation, primarily for the purpose of facilitating the 
securing of evidence when required from foreign countries. 

The Committee on Comparative Penal Law and Procedure, the chairman 
of which is Commander James J. Robinson, has the dual task of examining 
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the penal law of some of the occupied countries in relation to the punish- 
ment of war criminals, and of considering the laws of selected countries 
regarding the prevention of various international crimes, such as smuggling. 

The subject of punishment of war criminals before military tribunals is one 
of the matters being considered by the Committee on Military and Naval 
Law, with Col. William Cattron Rigby as chairman. 

Social, labor, and industrial legislation of other countries is the subject 
under consideration by a committee bearing that name, the chairman of 
which is Ellen L. Love. 

A new committee which may produce findings of considerable interest, 
particularly in connection with the proposals for a postwar judicial organiza- 
tion, is the Committee on Comparative Law of Private Claims Against 
Governments, the chairman being Lt. Col. Heber H. Rice. 


RELATIONS WITH FOREIGN LAWYERS 


Since its foundation, the Section of International and Comparative Law 
has been interested in developing cordial and fruitful relations with the 
lawyers of other countries, and this led to the participation of a group of its 
members in the organization of the Inter-American Bar Association. Con- 
tinuance of relations with the members of this association has been assured 
through the Committee on Codéperation with the Inter-American Bar Asso- 
ciation, the present chairman of which is Charles Ruzicka. Officers and 
members of the Section have attended as delegates the meetings of the Inter- 
American Bar Association in Havana in 1941, in Rio de Janeiro in 1943, and 
in Mexico last August. 

With the approaching end of the war in Europe, attention is being given to 
the renewal of relations with lawyers in England and on the Continent, as well 
as eventually in other countries, through the organization of an International 
Bar Association. It is hoped that the urge for uniformity, which manifests 
itself when lawyers of different countries discuss subjects of common interest, 
will gradually help to bring about uniformity in laws affecting international 
business relations. Work in the field of comparative law leads to the de- 
velopment of international law, and the principles formulated to obviate fric- 
tion between individuals may have some influence in the evolution of rules 
of conduct between nations. 


WAS THE SOVIET UNION EXPELLED FROM THE 
LEAGUE OF NATIONS? 


By Gross 
Fletcher School of Law and Diplomacy 


In the discussion of current problems of international organization frequent 
reference is being made to the action taken by the Council of the League of 
Nations in 1939 with reference to the membership of the Soviet Union.! 
While the matter may be thought to have interest chiefly for historians, it 
might serve a useful purpose to reéxamine the action taken in 1939 from a 
legal point of view. It is conceivable that a conclusion on the legal points 
involved might serve as a basis for removing some of the untoward features 
of the existing situation. 

The Covenant of the League of Nations provides in paragraph 1 of Article 
5 that 

except where otherwise expressly provided in this covenant or by the 
terms of the present Treaty, decisions at any meeting of the Assembly or 
of the Council shall require the agreement of all the Members of the 
League represented at the meeting. 


Express provision otherwise is contained in paragraph 4 of Article 16 of the 
Covenant, to the effect that 


any Member of the League which has violated any covenant of the 
League may be declared to be no longer a Member of the League by a 
vote of the Council concurred in by the representatives of all the other 
Members of the League represented thereon. 


Before analyzing these two provisions of the Covenant it may be useful to 
recall certain provisions of the Rules of Procedure of the Council adopted by 
that body on May 26, 1933.2 Article VIII of the Rules provides that ‘“‘the 
Council shall not discuss or decide upon any matter unless the majority of its 
members are present.’’* Article [X, paragraph 1, of the Rules restates with 


1 The Soviet publication ‘‘War and the Working Class” was reported to have made the 
following comment in discussing the Soviet Union’s insistence on a unanimous vote of the 
Great Powers for dealing with any alleged case of aggression: ‘‘It is difficult to forget that 
the League of Nations did not find it necessary to expel Poland for seizing Vilna or Italy for 
invading Ethiopia, but voted for expulsion of the Soviet Union when it deprived Germany of 
a springboard prepared for invasion.’’ See dispatch from Moscow in The New York Times, 
October 20, 1944, p. 6. 

League Doc.C.197.M.106.1938. 

§ This provision was included in substance in Art. 6 of the Rules of Procedure of the Coun- 
cil adopted at Rome on May 17, 1920: Hudson, M. O., International Legislation, Washington, 
1931-, Vol. I, p. 127. 
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some changes the fundamental principle of paragraph 1 of Article 5 of the 
Covenant quoted above. The last sentence of paragraph 3 of Article [X of 
the Rules states that ‘‘in counting the votes, abstentions from voting shall be 
disregarded.”’ 4 

It is obvious from a comparison of the provisions of the Covenant that 
the wording of paragraph 4 of Article 16 differs from that of paragraph 1 of 
Article 5. Whereas the latter requires the agreement of all Members of the 
Council present at the meeting,®> the former requires the concurrence of all 
Members of the League represented on the Council other than the Member 
which has been found to have violated a covenant of the League. It is 
generally admitted that Article 16, paragraph 4, departs from the unanimity 
rule of Article 5, paragraph 1, by excluding the vote of the interested State 
if that State is represented on the Council.6 On the other hand, it would 
seem to require, first, the presence in the Council of all Members of the 
League represented on the Council and, secondly, the affirmative concur- 
rence in the vote of the Council of all Members represented on the Council. 
This interpretation of Article 16, paragraph 4, has been stressed by several 
students of the Covenant.’ 


4This addition to the Rules of 1920 has apparently been overlooked by Cromwell A. 
Riches, Majority Rule in International Organization, Baltimore, 1940, p. 23, note 53. 

5D. H. Miller, The Drafting of the Covenant, New York, 1928, Vol. I, p. 285: “It was at 
first suggested to leave out the words ‘at the meeting,’ but after some consideration it was “ 
thought that they had better remain so as to prevent one State from stopping the holding 
of a meeting, or to cover the case when one Member might not find it possible to be repre- 
sented.” 

6 Schiicking, W., and Wehberg, H., Die Satzwng des Vélkerbundes, Berlin, 1931 (3d ed.), 
Vol. I, p. 521; same, 1924 (2d ed.), p. 637. Sir John Fischer Williams, ‘‘The League of Na- 
tions and Unanimity,” in this JouRNAL, Vol. 19 (1925), p. 486, argues that this exception de- 
pends “‘not only on the language of the Covenant but also on the general principles that no 
one is a judge in his own cause.’”’ See also the Treaty of Lausanne Case, Permanent Court 
of International Justice, Publications, Series B, No. 12, p. 32. 

7 Schiicking and Wehberg, work cited, Vol. I, p. 510: Bei der Ausschliessung eines Mit- 
gliedes wegen Verletzung der Bundespflichten miissen gemdss Article 16, Abs. 4, der Satzung 
alle im Rate vertretenen Bundesmitglieder (mit Ausnahme des Auszuschliessenden) sich an der 
Abstimmung beteiligen. Es geniigt hier also kein Beschluss des Rates, wenn in dessen Sitzung 
nicht alle Mitglieder (mit Ausnahme des Auszuschliessenden) vertreten sind. See also second 
edition, p. 637; Cromwell A. Riches, The Unanimity Rule and the League of Nations, Balti- 
more, 1933, p. 49: “‘In one case the Covenant clearly requires that more than a majority of 
the members be present for taking a decision. . . . It would seem, therefore, that, to ex- 
clude a member from the League, all members of the Council except the representatives of 
the state to be excluded would have to be present and cast affirmative votes while in all other 
cases the Council could act with only a majority present.” Georges—Tibére Eles, Le Prin- 
cipe de l’unanimité dans la Société des Nations et les Exceptions a ce Principe,’ Paris, 1935, 
p. 188: Une telle exclusion ne peut étre prononcée que par le vote de tous les Membres de la Société, 
autres que l’ Etat a exclure, représentés au Conseil. Une réunion qui prononcerait l’exclusion 
d’un Membre devrait donc étre au complet. D’autre part, comme le texte exige expressément ‘‘le 
vote de tous les autres Membres” etc., il semble difficile d’appliquer, dans ce cas, la régle 
d’apreés laquelle les abstentions n’empéchent pas l’unanimité. Also J. Ray, Commentaire du 
Pacte de la Société des Nations, Paris, 1930, p. 536. 
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It has been urged against this interpretation that the wording of Article 
16, paragraph 4, is not definite enough ‘‘to exclude the necessity of reading it 
subject to Article 5, paragraph 1.”’* This view, it is said, is based on ‘“‘legal 
interpretation” as well as ‘‘upon the undesirability of ever preventing the 
Council from taking necessary decisions, even if by chance or by design a 
state entitled to be represented is not so represented.’ ® 

It is true that in general the practice of the Council, even before it crystal- 
lized in paragraph 3 of Article IX of the Rules of Procedure of the Council 
adopted in 1933, was based on the assumption that ‘‘abstention did not pre- 
vent unanimity from being secured.’’!° It is equally true that the practice 
of the Council even before it crystallized in Article VIII of the Rules of 1933 
did not support the view expressed by the Brazilian representative at the 
Meeting of the Council held on June 10, 1926, that whereas the presence of 
all its Members is not necessary for a meeting of the Council, the Council 
could not take any action or any decision if it were deprived of the presence 
of one of its Members either owing to resignation or owing to a final sever- 
ance from the League." 

If this view were accepted then indeed the Council, in exercising its power 
under Article 16, paragraph 4, would be justified in applying Article VIII of 
the Rules of Procedure of the Council concerning the quorum and also Article 
IX, paragraph 3, last sentence, concerning abstentions from voting. That 
such a view would not adequately interpret the conditions laid down in 
Article 16, paragraph 4, follows from Article 5, paragraph 1, of the Covenant 
and from Article 1X, paragraph 1, of the Rules, both of which provide for 
exceptions from the general principle of unanimity which they formulate. 
This part of Article 5, paragraph 1, must be given the weight that is due to 
it. Otherwise what would be the purpose of providing for exceptions if every 
exception had to be negatived by reference to the general principle? It is 
submitted that if the wording of Article 16, paragraph 4, is deemed suffi- 
ciently definite to exclude the State against which the proceedings are di- 
rected from the vote of the Council, and this has not been contested, then 
there is no reason to believe that the remainder of this paragraph is couched 
in less definite language. These exceptions of Article 16, paragraph 4, to 
the general principle of unanimity of Article 5, paragraph 1, stand together. 
If one is admitted there is equal reason to admit the other. 

This interpretation finds support in the preparatory work bearing on the 


8 Julius Stone, ‘“‘The Rule of Unanimity: the Practice of the Council and Assembly of the 
League of Nations,” in 14 British Year Book of International Law (1933), p. 31. 

Same. 

10 Committee on the Composition of the Council. Part I. Report on the Work of the First 
Session. Doc.C.299.M.139.1926.V, p. 26. The words quoted above were spoken by M. 
Motta, Chairman of the Committee. Similar views were expressed by other Members of 
the Committee, in particular by M. Scialoja. Same, p. 26. 

"League of Nations, Official Journal 1926, p. 888. See same, p. 890, for the views of 
M. Scialoja and M. Paul-Boncour. 
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history of paragraph 4 of Article 16. This provision was introduced in the 
Drafting Committee of the Commission on the League of Nations which on 
April 1 and 2, 1919 discussed the Hurst-Miller text of the Covenant.” It 
was apparently intended by the Drafting Committee that it should consti- 
tute a separate article numbered XVII A.“ The incorporation of this new 
Article XVII A into Article 16 of the Covenant as paragraph 4 of that 
Article was presumably done by Messrs. Miller and Hurst.“ It may not be 
immaterial to recall in this connection that according to contemporary com- 
ment the provision introduced in the Drafting Committee was intended ‘‘to 
meet the case of a State which after breaking its covenant still claims to vote 
on the Council or in the Assembly.”= A similar reason is advanced by 
Florence Wilson" and the British Commentary on the Covenant."’ 

While the preparatory work with reference to the English text of para- 
graph 4, Article 16, contains no clue to the proper interpretation of this provi- 
sion, some light is shed by the history of the French text. In the first French 
translation of the English text a State which has violated any of its obliga- 
tions resulting from the Covenant could be excluded from the League par un 
vote du Conseil émis a l’unanimité des voiz, moins la sienne, s'il y est repré- 
senté.'8 The word ‘‘unanimité” is maintained in the Lapradelle text of 
April 16th and 17th and in the Larnaude text, agreed to by Mr. Miller, of 
April 18, 1919.19 However, in the ‘‘French print of April 21, 1919” the 
word “unanimité” was eliminated and a new formula substituted for it 
which reads as follows: L’ezclusion est prononcée par le vote de tous les autres 
Membres de la Société représentés au Conseil.2?° This new formula, which is not 
a perfect rendering of the English Text,?! is maintained in the French print of 


2 Miller, work cited, Vol. II, Docs. 28 and 30, pp. 658 and 672. 

13 “Changes made by Drafting Committee,’”” Memorandum of Mr. Baker intended to 
show the changes made by the Drafting Committee in the English Text before them (in 
Doc. 656). D. H. Miller, My Diary at the Conference of Paris, n.p., n.d., Vol. VII, Doc. 
678, p. 404; see also same, Doc. 679, p. 409. 

14 Same, Doc. 679, p. 406, note a and Doc. 681, p. 413, note a; see also text of the Diary, 
Vol. I, p. 219, note b. 

15 “‘ Note by the British Delegation on the Redraft submitted by the Drafting Committee”’: 
Miller, Drafting of the Covenant, Vol. I, p. 417. See also C. W. Jenks, ‘‘ Expulsion from the 
League of Nations,” in British Year Book of International Law, 1935, p. 156; Message from the 
Federal Council of Switzerland to the Federal Assembly of Switzerland concerning the Question 
of the Accession of Switzerland to the League of Nations, August 4, 1919, Cambridge, England, 
1919, p. 130. 

16 Miller, Diary, Vol. XIX, p. 30. 

17 “The Covenant of the League of Nations with a Commentary Thereon,”’ in British 
Parliamentary Papers, Misc. No. 3 (1919), Cmd. 151, p. 17. 

18 “French Text of April 7, 1919,” Miller, Drafting, Vol. II, Doc. 36, p. 768. 

19 Same, Doc. 37, p. 783, where the Lapradelle Text is printed in the left and the Larnaude 
Text in the right column. 

20 Same, Doc. 38, p. 797. 

21 Sir John Fischer Williams, ‘‘The League of Nations and Unanimity,” in this JouRNAL, 
Vol. 19 (1925), p. 483, note 28. 
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April 23, 19197, in the French Report of the Commission of the League of 
Nations of April 28, 1919,* and in the final French text of the Covenant. 

The changes in the successive French translations of paragraph 4, Article 
16, are significant. Mr. Miller assures us that “‘each French print had to be 
gone over from beginning to end, word for word, to see if and where it had 
been changed.” ** Referring specifically to the formula employed in the 
French print of April 21, 1919, mentioned above, he says: ‘‘The new trans- 
lation of that paragraph is not a very literal rendering of the English, but its 
legal effect, I think, is exactly the same.’’* This statement constitutes a 
substantial corroboration of the interpretation of paragraph 4, Article 16, 
suggested above. There would hardly have been a valid reason for changing 
the unanimité employed in three successive French texts to the present word- 
ing if the English text had been understood to establish merely the conven- 
tional unanimity. The conclusion seems inevitable that the English text 
was not so understood and that not wnanimité but only the precise words 
le vote de tous les autres Membres de la Société représentés au Conseil express the 
correct legal meaning of Article 16, paragraph 4. 

No useful purpose would be served by denying that, assuming the above 
interpretation to be correct, the Council could under certain conditions be 
prevented from taking necessary decisions under Article 16, paragraph 4. 
This may be regrettable, but it would seem that the precise wording of para- 
graph 4, Article 16, leaves no room for the introduction of “‘legal correc- 
tives.” °° If a state which is entitled to be represented on the Council is, by 
design, not so represented, and thus prevents the Council from declaring a 
Covenant-breaking state to be no longer a Member of the League, the conse- 
quence is the same as if that state had exercised the veto power to which it is 
entitled. The same is true of states which are represented on the Council 
but which refrain from taking part in the vote. On the other hand, the 
accidental absence of a State represented on the Council from a meeting of 
the Council could cause but a temporary delay. 

It may be useful to recall that, prior to its decision of December 14, 1939, 
the Council had never exercised the power conferred upon it by Article 16, 
paragraph 4. Its possible application was, however, discussed on various 
occasions. It was considered in 1921 as a sanction in the case of states 
which failed to pay the contributions due from Members under Article 6, 
paragraph 5, of the Covenant.?’ It was stated in 1934 by Mr. Eden that in 


% Miller, Drafting, Doc. 39, p. 810. 23 Same, Doc. 40, p. 825. 

* Same, Vol. I, p. 522. % Same, p. 523. 

2% Committee on the Composition of the Council. Part I. Report on the Work of the First 
Session. C.299.M.139.1926.V, p. 15. 

27 “Report of the Subcommittee of the Committee on Amendments to the Covenant pre- 
sented to the Plenary Committee,’’ Doc.A.C.13.1921. See also ‘‘Legal Position of States 
which do not pay their Contribution to the League,” Report by the Secretary-General sub- 
mitted to the Council on March 9, 1927: Doc.C.36.1927.V. League of Nations O.J., 1927, 
p. 505. Ray, work cited, p. 273, 535. 
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the view of the United Kingdom Government, Liberia had so grossly failed to 
observe the undertaking of Article 23, paragraph b, of the Covenant that the 
League would be quite entitled to consider her expulsion under paragraph 4 
of Article 16.28 Writers on the subject emphasized the general nature of the 
sanction of Article 16, paragraph 4, which could consequently be applied to 
the violation of any obligation resulting from the Covenant.?® It was also 
pointed out that Article 16, paragraph 4, could be resorted to in order to 
overcome the deadlock resulting from the opposition of a Member to the ap- 
plication of measures which require a unanimous decision in the Council and 
which are directed against a Covenant-breaking state.*° 

For the purpose of this analysis it seems unnecessary to state in detail the 
circumstances in which the Finnish Appeal of December 3, 1939, was re- 
ceived, and dealt with, by the League.*! The decisive stage in the League 
procedure was reached on December 14, 1939. Meeting at 10 a.m. on that 
day, the Assembly of the League of Nations discussed the Report provided 
for in Article 15, paragraphs 4 and 10, of the Covenant, submitted by the 
special Committee of the Assembly,** and adopted a resolution the relevant 
parts of which read as follows: 


The Assembly: . 


WHEREAS, by the aggression which it has committed against Finland, 
the USSR has failed to observe not only its special political agreements 
with Finland but also Article 12 of the Covenant of the League of Na- 
tions and the Pact of Paris; 


28 League of Nations, O.J., 1934, p. 511. 

22 Ray, p. 536; Schiicking-Wehberg, 2nd ed., p. 636; Géppert, Otto, Organisation und 
Tdtigkeit des Vilkerbundes, Stuttgart, 1938, pp. 95, 198. 

80 Precisely with a view to avoiding the difficulty indicated above the Assembly adopted 
the following amendment to Article 16 of the Covenant on October 4, 1921: ‘‘It is for the 
Council to give an opinion whether or not a breach of the Covenant has taken place. In 
deliberations on this question in the Council the votes of Members of the League alleged to 
have resorted to war and of Members against whom such action was directed shall not be 
counted.”” On the other hand it was pointed out by M. de Brouckére in his Report on 
Point 1 (b) of the Proposal laid before the Preparatory Commission for the Disarmament 
Conference by the French Delegation, that “if Article 16 is only resorted to in cases to 
which it properly applies, the amendment proposed in 1921 with regard to the calculation 
of unanimity loses much of its importance. In cases where a state has shown its definite 
intention to disturb the peace, to defy the whole of the League, and, furthermore, to break 
the most solemn of undertakings which it has given to its fellow Members, expulsion, as 
contemplated in Article 16, seems inevitable and the votes which it will no longer be called 
upon to cast are surely not a matter of great concern. But the difficulty pointed out in 
1921 may recur in a fresh form when Article 11 of the Covenant comes to be applied.” 
“Reports and Resolutions on the Subject of Article 16 of the Covenant.”” Doc.A.14.1927.V, 
pp. 42, 70, 71. 

3 The relevant documents will be found in League of Nations O.J., 1939, p. 509. 

% Qn December 11, 1939, the Assembly, having heard the statement of the Delegate of 
Finland, decided to set up a Special Committee to study the appeal of the Finnish Govern- 
ment. Records of the Twentieth Ordinary Session of the Assembly, Plenary Meetings, p. 11. 
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AND WHEREAS, immediately before committing that aggression, it 
denounced, without legal justification, the Treaty of Non-aggression 
which it had concluded with Finland in 1932, and which was to remain 
in force until the end of 1945: 

Solemnly condemns the action taken by the USSR against the State 
of Finland; ... 

II 


WHEREAS, notwithstanding an invitation extended to it on two occa- 
sions, the USSR has refused to be present at the examination of its dis- 
pute with Finland before the Council and the Assembly; 

AND WHEREAS, by thus refusing to recognize the duty of the Council 
and the Assembly as regards the execution of Article 15 of the Covenant, 
it has failed to observe one of the League’s most essential covenants for 
the safeguarding of peace and the security of nations; 

AND WHEREAS it has vainly attempted to justify its refusal on the 
ground of the relations which it has established with an alleged Govern- 
ment which is neither de jure nor de facto the Government recognized by 
the people of Finland in accordance with the free working of their in- 
stitutions; 

AND WHEREAS, the USSR has not merely violated a covenant of the 
League, but has by its own action placed itself outside the Covenant; 

AND WHEREAS the Council is competent under Article 16 of the 
Covenant to consider what consequences should follow from this situa- 
tion: 

Recommends the Council to pronounce upon the question. 


This resolution was adopted unanimously although several Members repre- 
sented at the meeting refrained from voting.* 

The Council, meeting in the afternoon of the same day, adopted a Resolu- 
tion reading as follows: 


The Council, 


having taken cognisance of the resolution adopted by the Assembly on 
December 14, 1939, regarding the appeal of the Finnish Government; 


1. Associates itself with the condemnation by the Assembly of the ac- 
tion of the USSR against the Finnish State; and 
2. For the reasons set forth in the resolution of the Assembly, 


The Committee had referred to it a number of written and verbal proposals and declarations 
including that of the Argentine delegation at the plenary meeting on December 13th. The 
delegate of the Argentine in his address of December 13, 1939, stated that the Soviet Union 
had ‘“‘placed itself outside the Covenant” and, demanding ‘‘the expulsion of the Soviet 
Union from the League of Nations,’ he concluded by voicing his ‘‘Government’s unalterable 
decision, that the Argentine Republic can no longer consider itself a Member of the League 
of Nations as long as the Soviet Union is able to claim that title.’ Same, pp. 14, 16, 17. 
The Report of the Special Committee, dated December 13, 1939, Doc.A.46.1939.VII, will be 
found in League of Nations O.J., 1939, pp. 531-541. 

%3 Records of the Twentieth Ordinary Session of the Assembly, Plenary Meetings, p. 53. 

* Paragraph 5 of Rule 19 of the Rules of Procedure of the Assembly provides: ‘‘For the 
purpose of this Rule, representatives who abstain from voting shall be considered as not 
present.’”’ Rules, Revised edition, April 19387. Doc.C.144.M.92.1937. 


42 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In virtue of Article 16, paragraph 4, of the Covenant, 

Finds, that, by its act, the USSR has placed itself outside the League 
of Nations. It follows that the USSR is no longer a Member of the 
League.*® 


At the end of the discussion the President spoke as follows: 


The Council will take note of the statements that have just been 
made and, as abstentions do not count in establishing unanimity, if 
there are no other observations, I shall take it that the draft resolution 
has been adopted.* 


The resolution of the Council gives rise to several questions. In the first 
place was the resolution adopted in accordance with Article 16, paragraph 
4, of the Covenant? At the time of the vote fourteen states Members of the 
League were represented on the Council. Seven Members appear to have 
assented to the resolution, viz., France, Great Britain, Bolivia, Belgium, the 
Dominican Republic, South Africa and Egypt. Several states represented 
on the Council and present at the Meeting, viz., China,®” Finland, Greece, 
and Yugoslavia abstained from voting. Two states represented on the 
Council, apart from the USSR, viz., Iran and Peru, were not represented at 
the Meeting. 

Having regard to the circumstances attending the vote of the Council, it 
seems necessary to conclude that the Council’s resolution of December 14, 
1939, did not have the legal effect of terminating the membership of the 
USSR in the League of Nations. The Council’s resolution was not an 
exercise of the power conferred upon the Council by paragraph 4, of Article 
16. Owing to the absence of Iran and Peru ** from the Meeting, all states 
Members of the League which were at the time represented on the Council 
were not represented at the Meeting, and, owing to the abstention of China, 
Finland, Greece, and Yugoslavia all states represented on the Council other 
than the USSR did not affirmatively concur in the vote of the Council. For 
these two reasons the conditions laid down in Article 16, paragraph 4, appear 
not to have been fully satisfied. The Council has never met since December 
14, 1939, and the legal effect of the resolution of that date has not been 
examined by the Council itself. 


35 League of Nations O.J., 1939, p. 506. 

% League of Nations O.J., 1939, p. 508. Before submitting for the Council’s approval 
the draft resolution the President reminded the delegates of the provision of Article 16, para- 
graph 4. Having quoted verbatim the text of that paragraph, he then said: ‘‘ Article 16, 
paragraph 4, of the Covenant, which I have just read to you, provides for a vote by the 
Members of the League represented on the Council.’”’ Same, p. 506. 

37 The Delegate of China declared that in the absence of final instructions from his Gov- 
ernment he would abstain from the vote to be taken on the resolution before the Council. 
Same, p. 508. 

38 Peru withdrew from the League on April 9, 1941, having given notice of withdrawal on 
April 8, 1939, in accordance with Article 1, paragraph 3, of the Covenant. League of Na- 
tions O.J., 1939, p. 204. 
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With reference to the substance of the Council’s resolution it may be 
recalled that the first part of the finding ‘‘that, by its act, the USSR has 
placed itself outside the League of Nations,’”’ was subject to some criticism. 
Indeed it was pointed out by the Representative of the Netherlands in the 
course of the discussion on the Assembly resolution, which contains the same 
statement, ‘‘that the Netherlands Government does not greatly favor this 
expression, which has no basis in the articles of the Covenant.” ** This is 
of special importance as the second part of the Council’s finding is deduced 
from the first. It may be argued that if the premise is open to doubt, the 
conclusion is necessarily also open to doubt. According to the Covenant a 
state Member of the League does not cease to be a Member ipso facto and 
does not lose its rights and duties as a Member as a consequence of the viola- 
tion of its obligations under the Covenant.*® On the contrary, in its capacity 
of Member it becomes subject to such sanctions as may be decided upon by 
the competent organs of the League. As several precedents convincingly 
demonstrate, the wrong-doing state continues to be a Member of the League 
until the termination of its Membership in accordance with one of the three 
modes established in the Covenant. 

The resolution of the Assembly which is incorporated by reference in the 
resolution of the Council is not sufficiently precise in stating the covenant 
which the USSR had violated and on the basis of which it should be declared 
to be no longer a Member of the League. The application of paragraph 4 of 
Article 16 is clearly limited to the violation of a covenant of the League. 
The Assembly resolution, however, refers to the Pact of Paris and to the 
Russo-Finish Treaty of Non-aggression of 1932. In addition the resolution 
charges the USSR in the first part to have failed to observe Article 12 and in 
the second part to have failed to observe one of the League’s most essential 
covenants for the safeguarding of peace and the security of nations by 
refusing to recognize the duty of the Council and the Assembly as regards 
the execution of Article 15 of the Covenant. And yet in the operative part 
of the Assembly resolution it is stated that the USSR has violated ‘‘a cov- 
enant”’ of the League and in the finding of the Council it is stated that “‘by 
its act’? the USSR has placed itself outside the League. It is difficult to 
decide which of the two or more failures to observe international engage- 
ments set forth in the Assembly resolution was the basis for the action of the 
Council.“ It will be recalled that, according to the preparatory discussions, 
the purpose of including Article X VIIA, which later became the fourth para- 
graph of Article 16, in the Covenant was “‘to meet the case of a state which 

39 Records of the Twentieth Ordinary Session of the Assembly, Plenary Meetings, p. 35. 

40 Goppert, p. 94. 

t The Rules and Procedure Governing Admission to and Loss of Membership in the League of 
Nations. Report of the Special Committee set up to study the Application of the Principles of 
the Covenant. Doc.A.7.1938.VII, p. 59. 


“ Oppenheim, L., /nternational Law, Vol. II, London, 1940 (6th ed., by Lauterpacht), 
p. 137, note 2. 
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after breaking its Covenant still claims to vote on the Council or in the 
Assembly.” # The USSR made no such claim. Having informed the 
Secretary-General on December 5, 1939, that it would be unable to take part 
in the meetings of the Assembly and of the Council,“ the USSR was not 
represented at these meetings. While the USSR for reasons stated in its 
communications of December 5 and 12, 1939,“ felt unable to take part in the 
proceedings instituted by Finland, it made no attempt to interfere with the 
discharge of the tasks incumbent upon the Assembly and the Council of the 
League under Article 15 of the Covenant. 


43 Above, p. 38. Mr. Jenks expresses the view that “it may well become one of the 
constitutional traditions of the League never to have recourse to the clause except in the 
type of case for which it was originally intended”; work cited, p. 157. 

44 Doc.C.375.M.288.1939.VII. League of Nations O.J., 1939, p. 512. 

# Same, p. 532. 
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THE OLD AND THE NEW LEAGUE: 
THE COVENANT AND THE DUMBARTON OAKS PROPOSALS 


By Hans KELSEN 


The result of the conversations between the delegations of the United 
States, the United Kingdom, the Soviet Union, and China at Dumbarton 
Oaks, Washington, in the Autumn of 1944, is not a Charter for the interna- 
tional organization to be established after the war. It is only Proposals for 
such a Charter; these Proposals are, moreover, as Secretary of State Cordell 
Hull pointed out, neither complete nor final. They do not concern all 
subject matters to be regulated by the future Charter and do not present 
precise formulations of legal rules to be binding upon contracting parties. 
This work still remains to be done. Hence it may seem to be premature to 
compare the Dumbarton Oaks Proposals with the Covenant of the League of 
Nations. Such a comparison cannot do justice to the achievements at 
Dumbarton Oaks; it is justifiable only as an attempt to contribute some 
suggestions for the great task of drafting the definitive text of the future 
charter; it must not be taken as a conclusive criticism. 


I. PurpPoses AND GENERAL STRUCTURE OF THE OLD AND THE NEW LEAGUE 


A. Purposes. 


The purposes and the general structure of the international organization 
to be established according to the Dumbarton Oaks conversations are about 
the same as those of the old League of Nations. The Preamble of the League 
of Nations says concerning its purposes: 


The High Contracting Parties, in order to promote international co- 
operation and to achieve international peace and security by accept- 
ance of obligations not to resort to war, by the prescription of open, just 
and honourable relations between nations, by the firm establishment of 
the understandings of international law as the actual rule of conduct 
among Governments, and by the maintenance of justice and a scrupu- 
lous respect for all treaty obligations in the dealings of organized peoples 
with one another, agree to this Covenant of the League of Nations. 


Chapter I of the Dumbarton Oaks Proposals runs as follows: 


The purposes of the Organization should be: 1. To maintain interna- 
tional peace and security; and to that end to take effective collective 
measures for the prevention and removal of threats to the peace and the 
suppression of acts of aggression or other breaches of the peace, and to 
bring about by peaceful means adjustment or settlement of interna- 
tional disputes which may lead to a breach of the peace; 2. To develop 
friendly relations among nations and to take other appropriate measures 
to strengthen universal peace; 3. To achieve international codperation 
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in the solution of international economic, social and other humanitarian 
problems; and 4. To afford a center for harmonizing the actions of 
nations in the achievement of these common ends. 


The chief difference between the Preamble of the League Covenant and 
Chapter I of the Dumbarton Oaks Proposals consists in the fact that the 
latter emphasize more strongly the realization of the purposes of the new 
League. Stress is laid, from the very beginning, on the executive branch of 
the new Organization: ‘‘take effective collective measures for the prevention 
and removal of threats to the peace and the suppression of acts of aggression 
or other breaches of the peace.”” In the Preamble of the League Covenant, 
on the contrary, not the slightest reference is made to the way in which the 
principles laid down in the Covenant may be enforced. This is very charac- 
teristic. For it is exactly in this direction that great progress has been 
made on the way from Geneva to Dumbarton Oaks. 

On the other hand, the Preamble of the Covenant of the League of Na- 
tions accentuates the maintenance of international law. Peace and security 
are to be promoted “by the firm establishment of the understandings of 
international law as the actual rule of conduct among governments and by 
the maintenance of justice and a scrupulous respect for all treaty obligations 
in the dealings of organized peoples with one another.” Nothing of this 
kind is said in the Dumbarton Oaks Proposals and this too is characteristic 
of the organization intended by the recent conference. To define this feature 
of the new League in the usual way we may say that the organization is to 
have a political rather than a legal character. This means that its activity 
is not to be limited too much by strict rules of law but that the Charter shall 
confer upon the agencies of the new League a great deal of discretion in the 
exercise of their functions. 


B. Membership. 


This difference between the new and the old League is not reflected in their 
organization. The former is to have the same main organs as the latter: a 
General Assembly, a Security Council, an International Court of Justice, and 
a Secretariat. But there are essential differences in the functions of and 
the mutual relations among some of these organs. 

The League of Nations had, at least in principle, a universal character. 
It was meant to comprise all states of the world. The new League is to be 
established as a community of the victorious states. This is manifested by 
its title, The United Nations. It is true that, according to Chapter III, 
par. 1, membership in the Organization is to be open to all peace-loving 
states. But admission to the new League is regulated very differently from 
admission to the old one. Art. 1 of the Covenant of the League of Nations 
distinguishes between certain neutral states, named in an Annex to the Cove- 
nant, and other states not signatories to the Peace Treaties, of which the 
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Covenant is a part. The first mentioned states are privileged in so far as 
they are allowed to become members of the League of Nations by a unilateral 
declaration of adherence. For the states not named in the Annex admission 
to the League depends on a decision of the Assembly adopted without any 
interference by the Council. The Dumbarton Oaks Proposals make no 
distinction between states which are not signatories to the Charter of the 
new League; no group of states is privileged with respect to admission. 
According to Chapter V, Sec. B, par. 2 of the Proposals, ‘‘The General 
Assembly should be empowered to admit new members to the Organization 
upon recommendation of the Security Council.” The decision of the Gen- 
eral Assembly by which a new member is admitted is to be made—like the 
analogous decision of the Assembly of the League of Nations—by a two- 
thirds majority. The difference between the two procedures consists in 
the fact that no admission to the new League will be possible without the 
consent of the Security Council. 

If the international peace whose maintenance is declared a purpose of the 
Organization planned at Dumbarton Oaks is to be a “‘universal’”’ peace, as is 
expressly stated in par. 3 of Chapter I of the Proposals, then the Organization 
established to maintain such peace should have a universal character too; 
membership in this organization should really be “‘open”’ to all peace-loving 
states. This would be the case only if any state is allowed to join the 
Organization on the condition that it accepts without reservation the obliga- 
tions stipulated by the Charter. Its submission to the Charter proves its 
love for peace. In other words admission to a league for the maintenance of 
international peace should be as easy as possible. This requirement, how- 
ever, is not fulfilled by the Dumbarton Oaks Proposals since admission 
depends, as pointed out, not only on a two-thirds majority of the General 
Assembly, but also on a recommendation of the Security Council. The 
voting procedure in this agency is still under consideration. If it is true that 
one of the Great Powers prospectively signatory to the Charter insists on 
the principle that decisions of the Security Council shall be adopted only 
unanimously or by a majority in which the votes of all permanent members 
of the Council (that is to say, the Great Powers), are included, any Great 
Power, in its capacity as a permanent member of the Security Council, 
would be able to exclude from membership any state with which it did not 
wish to codperate in the same organization. The Soviet Union has recently 
refused to participate in an international conference together with Switzer- 
land, Portugal, and Spain, since those states according to the official 
explanation of the Soviet Union “‘for many years have maintained an inimical 
pro-fascist policy towards the Soviet Union.’”’ Hence we may expect that 
the Soviet Union would not allow the admission to the new League of the 
three states mentioned and it is probable that other states also will refrain 
from applying for admission since they will not be willing to expose them- 
selves to such a humiliating test. 
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C. Expulsion from the League. 


Like the Covenant of the League of Nations, the Dumbarton Oaks 
Proposals provide the possibility of expelling a member of the League for 
having violated the constitution of the League. Whereas Art. 16, par. 4, of 
the Covenant of the League of Nations confers this power upon the Council, 
the Dumbarton Oaks Proposals state (Chapter V, Sec. B, par. 3): 


The General Assembly should be empowered, upon recommendation 
of the Security Council, to expel from the Organization any member of 
the Organization which persistently violates the principles contained in 
the Charter. 


That means that the Security Council will not have the same power as the 
Council of the League of Nations to expel a member from the League, but 
that the General Assembly will be in a position to exercise this right only 
with the consent of the Security Council. Ifa majority vote of the Security 
Council must include the vote of all its permanent members, no expulsion 
will be possible against the will of any such permanent member, even if 
the state to be expelled from the League is itself one of the permanent mem- 
bers of the Security Council. The decision of the Council of the League of 
Nations by which a state is declared to be no longer a member of the League, 
must be concurred in by the representatives of the other members of the 
League represented in the Council. The representative of the state involved 
is excluded from voting. It was in this way that the Soviet Union was 
expelled from the League of Nations.'. A Great Power, permanent member 
of the Security Council, would never be exposed to such expulsion from the 
new League if no decision of the Security Council were possible against the 
vote of one permanent member. 

Expulsion from an international organization the purpose of which is to 
secure peace among its members is a rather problematical sanction for violat- 
ing the constitution, for being expelled implies being freed from the obliga- 
tions imposed upon the members, especially the obligation to refrain from 
the threat or use of force in international relations (Chapter II, par. 4). 
It seems, however, that, according to the Dumbarton Oaks Proposals a 
state, even after having been expelled from the League, cannot escape from 
the preventive or enforcement actions which may be undertaken by the 


1 According to the wording of Art. 16, par. 4, of the Covenant the representatives of all 
members of the League represented on the Council, except the member to be expelled, must 
concur in the decision of the Council by which a state is declared to be no longer a member of 
the League. At the meeting in which the Soviet Union was expelled from the League the 
representatives of two members of the Council (Iran and Peru) were not present and the 
representatives of four members (China, Finland, Greece and Yugoslavia) abstained from 
voting. Hence it is doubtful whether the decision of the Council was in conformity with 
the Covenant. Cf. the article of Leo Gross, ‘‘Was the Soviet Union expelled from the 
League of Nations?” above, p. 35. 
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Organization against members which violate their obligations. Chapter IT, 
par. 6 (2) stipulates: 

The Organization should ensure that states not members of the Organ- 
ization act in accordance with these principles [the principles laid down 
in the Proposals, especially the principle not to use force in their inter- 
national relations] so far as may be necessary for the maintenance of 
international peace and security. 


This means that the Charter of the new League (an international treaty) 
will provide that its norms shall be imposed upon states which are not parties 
to this treaty—a very interesting attempt to establish an exception to one 
of the fundamental principles of international law, according to which treaty 
obligations are binding only upon the contracting states. Such an attempt 
had already been made by the Covenant of the League of Nations, which, 
in Art. 17, stipulated that in the event of a dispute between a member of 
the League and a state which is not a member, the Council should invite the 
non-member state to accept the obligations of membership in the League 
for the purposes of such disputes, and that in case this state rejected the 
invitation and resorted to war against the member, the League should apply 
the sanctions provided by Art. 16 against the non-member state. By this 
provision, the Covenant sought to try to extend its effects to non-member 
states; the provision has, however, never been applied. It remains to be 
seen whether the similar attempt in the Charter of the new League—should 
Chapter II, par. 6, of the Proposals become an Article of the Charter—will 
be successful; that is to say, whether this exception to the autonomy princi- 
ple of existing international law will be generally recognized as new law. 


D. Suspension of rights of membership. 


Expulsion from the new League of a member which violates the principles 
of the Charter seems to be rather superfluous, since the Proposals provide for 
another measure which has all the advantages of expulsion without its 
disadvantages, a measure unknown to the Covenant of the League of 
Nations, and certainly a remarkable improvement on the usual technique of 
international organizations. According to Chapter V, Sec. B, par. 3, 


The General Assembly should, upon recommendation of the Security 
Council, be empowered to suspend from the exercise of any rights or 
privileges of membership any member of the Organization against which 
preventive or enforcement action shall have been taken by the Security 
Council. The exercise of the rights and privileges thus suspended may 
be restored by decision of the Security Council. 


Suspension from the exercise of rights or privileges of membership is intended 

by the Dumbarton Oaks Proposals not exactly as a sanction, but as a meas- 

ure to be applied in case sanctions are executed against a member.’ It is, 

however, quite possible to use suspension of the exercise of rights as a sanc- 
* Cf. infra, p. 72. 
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tion instead of expulsion. It would perhaps be worth while to take this into 
consideration in drafting the Charter. 

According to the Covenant of the League of Nations, any member may, 
after two years’ notice of its intention so to do (Art. 1, par. 3), or by signifying 
its dissent from an amendment which has become binding (Art. 26, par. 2), 
withdraw from the League. The Proposals of Dumbarton Oaks do not 
provide the possibility of withdrawing from the Organization. It is to be 
hoped that this is intentional and that the Charter of the new League will 
not confer upon the members a right of secession, so that the United Nations 
may become a permanent League for the maintenance of peace, in the true 
sense of the term. 


II. Counc, AND ASSEMBLY 


A. The relationship between Security Council and General Assembly. 


The General Assembly and the Security Council as proposed by the Dum- 
barton Oaks conference have essentially the same structure as the Assembly 
and the Council of the League of Nations. Art. 3, par. 1, of the League 
Covenant says: 


The Assembly shall consist of Representatives of the Members of the 
League. 


Chapter V, Sec. A, of the Dumbarton Oaks Proposals runs as follows: 


All members of the Organization should be members of the General 
Assembly and should have a number of representatives to be specified in 
the Charter. 


Like the Council of the League of Nations (Art. 4 of the Covenant), the 
Security Council (Chapter VI, Sec. A of the Proposals) is to consist of perma- 
nent and non-permanent members, the latter being elected by the Assembly: 


The Security Council should consist of one representative of each of 
eleven members of the Organization. Representatives of the United 
States of America, the United Kingdom of Great Britain and Northern 
Ireland, the Union of Soviet Socialist Republics, the Republic of China, 
and, in due course, France, should have permanent seats. The General 
Assembly should elect six states to fill the non-permanent seats. These 
six states should be elected for a term of two years, three retiring each 
year. They should not be immediately eligible for reélection. In the 
first election of the non-permanent members three should be chosen by 
the General Assembly for one-year terms and three for two-year terms. 


There is a slight difference in that the Proposals do not contain a provision 
analogous to Art. 4, par. 2, of the Covenant, authorizing the General As- 
sembly or the Security Council to increase the size of the latter by way of a 
simple resolution. Such a measure can be taken only by an amendment to 
the Charter. Totally different, however, is the relationship between the 
Security Council and the General Assembly of the Dumbarton Oaks Organ- 


~ 


THE COVENANT AND THE DUMBARTON OAKS PROPOSALS ol 


ization as compared with that between the Council and the Assembly of the 
League of Nations. The Council and the Assembly of the League of Nations 
are, at least in principle, codrdinated. Apart from some cases where each 
of them has exclusive competence, and some cases of common competence 
where their codperation on an equal footing is necessary, they have a con- 
current competence in all matters concerning the action of the League. In 
these matters both the Council and the Assembly individually and concur- 
rently have power to intervene. According to the suggestions of the Dum- 
barton Oaks conference the Security Council is evidently to be superior to 
the General Assembly. Whereas the General Assembly according to 
Chapter V, Sec. D, par. 1, is to meet only “‘in regular annual sessions and in 
such special sessions as occasion may require,” the Security Council is to be 
in permanent session. Chapter VI, Sec. D, par. 1, stipulates: 

The Security Council should be so organized as to be able to function 


continuously and each state member of the Security Council should be 
permanently represented at the headquarters of the Organization.’ 


Almost all important functions conferred upon the General Assembly, such 
as admission of new members, expulsion from the organization, and election 
of the secretary-general, can be exercised by this body only ‘‘upon recom- 
mendation of the Security Council.’”” The power of suspending a member 
from the exercise of rights and privileges of membership, too, can be used by 
the General Assembly only upon recommendation of the Security Council, 
but the latter can restore the exercise of the rights and privileges thus sus- 
pended without consulting the General Assembly. The most important 
function of the Organization, the maintenance of international peace and 
security, is primarily conferred upon the Security Council. According to 
Chapter V, Sec. B, par. 1, the General Assembly, it is true, 


should have the right to consider the general principles of codperation 
in the maintenance of international peace and security, including the 
principles governing disarmament and the regulation of armaments; 
to discuss any questions relating to the maintenance of international 
peace and security brought before it by any member or members of the 
Organization or by the Security Council; and to make recommenda- 
tions with regard to any such principles or questions. 


But: 


Any such questions on which action is necessary should be referred 
to the Security Council by the General Assembly either before or after 
discussion. 


The permanent representation of the states members of the Security Council at the 
headquarters of the Organization is an innovation the purpose of which is to keep the 
Security Council always informed of events that may affect the peace of the world and 
thus make this agency ‘more able to act at a moment’s notice.”” See A Commentary on the 
Dumbarton Oaks Proposals for the Establishment of a General International Organization. 
Presented by the Secretary of State for Foreign Affairs to Parliament, November, 1944. 
London, 1944 (Miscellaneous No. 6, 1944), p. 6.—It is not quite clear how the ‘‘non-per- 
manent” members of the Security Council can be ‘‘permanently”’ represented at the head- 
quarters of the Organization. 
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It is expressly stated: 


The General Assembly should not on its own initiative make recom- 
mendations on any matter relating to the maintenance of international 
peace and security which is being dealt with by the Security Council. 


“In order to ensure prompt and effective action by the Organization’’ the 
Security Council, and not the General Assembly, is charged with “ primary 
responsibility for the maintenance of international peace and security” 
(Chapter VI, Sec. B, par. 1). It is the Security Council, not the General 
Assembly, which, according to the Dumbarton Oaks Proposals, 


should be empowered to investigate any dispute, or any situation which 
may lead to international friction or give rise to a dispute, in order to 
determine whether its continuance is likely to endanger the maintenance 
of international peace and security. 


It is the Security Council, not the General Assembly, which will be em- 
powered ‘‘to recommend appropriate procedures or methods” for the adjust- 
ment of disputes (Chapter VIII, Sec. A, par. 1, 5). It is the Security Coun- 
cil, not the General Assembly, which will be empowered “‘to take any 
measures necessary for the maintenance of international peace and security,” 
should this body deem that a failure to settle a dispute in accordance with 
the Charter constitutes a threat to the maintenance of international peace 
and security. It is the Security Council, not the General Assembly, which 
will be authorized to “‘determine the existence of any threat to the peace, 
breach of the peace or act of aggression’’ and to ‘‘make recommendations or 
decide upon the measures to be taken to maintain or restore peace and se- 
curity’? (Chapter VIII, Sec. B, pars. 1, 2). 

There are some functions of minor importance which are within the 
exclusive competence of the General Assembly, such as electing the non- 
permanent members of the Security Council and the members of the Eco- 
nomic and Social Council provided for in Chapter IX of the Proposals, appor- 
tioning the expenses of the Organization among its members, approving the 
budgets of the Organization, initiating studies and making recommendations 
for the purpose of promoting international coéperation in political, economic 
and social fields and adjusting situations likely to impair the general welfare, 
and soon. But the overwhelming preponderance of the Security Council is 
manifest. 


B. The power of the Security Council. 


The Council of the League of Nations has the general power to make rec- 
ommendations or proposals, or to give advice to the members of the League. 
Only exceptionally is it authorized to make a decision binding upon the 
members of the League. Such decisions require the agreement of all the 
members of the League represented at the meeting of the Council. If a 
member of the League is not represented on the Council it must be invited 
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to send a representative to sit as a member at any meeting of the Council 
during the consideration of matters specially affecting the interests of that 
member of the League (Art. 5, par. 1; Art. 4, par. 5, of the Covenant). 
According to Chapter VI, Sec. B, par. 4 of the Dumbarton Oaks Proposals, 


All members of the Organization should obligate themselves to accept 
the decisions of the Security Council and to carry them out in accord- 
ance with the provisions of the Charter. 


It seems to be one of the most characteristic principles of the Charter of the 
future League that the Security Council shall have the power to adopt 
decisions binding upon the members of the Organization. Particular 
mentions of such decisions in the Proposals include the following instances: 
According to Chapter VIII, Sec. A, par. 3, the Security Council should call 
upon the members parties to a dispute to settle their dispute in the way 
there prescribed; in case of failure to settle the dispute the Security Council 
is authorized, by Chapter VIII, Sec. B, par. 1, to take any measures necessary 
for the maintenance of international peace and security. Such measures 
may be taken by a decision binding upon the members. In general, meas- 
ures to maintain peace and security (including decisions binding upon the 
members) may be taken, according to Chapter VIII, Sec. B, par. 2, by the 
Security Council in case of any threat to the peace, breach of the peace, or 
act of aggression. According to Chapter VIII, Sec. B, par. 5, the Security 
Council is authorized to call upon the members of the Organization to make 
available to the Security Council armed forces, facilities, and assistance 
necessary for the purpose of maintaining international peace and security. 
Within the limits of agreements concluded among the members the Security 
Council is authorized by Chapter III, Sec. B, par. 6, to determine the 
strength and degree of readiness of national air force contingents held avail- 
able by the members for the purpose of urgent military measures to be taken 
by the Organization (7.c., the Security Council). 
Chapter VIII, Sec. B, par. 7 expressly stipulates 


The action required to carry out the decisions of the Security Council 
for the maintenance of international peace and security should be taken 
by all the members of the Organization in coéperation or by some of 
them as the Security Council may determine. 


This means that a decision of the Security Council is binding also upon 
members not represented on the Security Council. According to Art. 4, 
par. 5, of the Covenant of the League of Nations, as already noted, 


Any Member of the League not represented on the Council shall be 
invited to send a Representative to sit as a member at any meeting of 
the Council during the consideration of matters specially affecting the 
interests of that Member of the League. 


In case of a dispute the votes of the Representatives of the parties are not 


| 


54 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


counted (according to Art. 15, pars. 6 and 7, of the Covenant). Chapter VI, 
Sec. D, pars. 4 and 5 of the Dumbarton Oaks Proposals stipulate that 


Any member of the Organization should participate in the discussion 
of any question brought before the Security Council whenever the Se- 
curity Council considers that the interests of that member of the Or- 
ganization are specially affected. 

Any member of the Organization not having a seat on the Security 
Council and any state not a member of the Organization, if it is a party 
to a dispute under consideration by the Security Council, should be in- 
vited to participate in the discussion relating to the dispute. 


Here the case of a dispute is expressly distinguished from other questions 
brought before the Security Council. But the difference between the treat- 
ment of disputes and the handling of other questions is not the same as that 
made by the Covenant of the League of Nations. When the question 
brought before the Security Council is not a dispute, only members of the 
Organization are to participate in the discussion; but when it is a dispute, 
the parties concerned, even though they are non-members of the Organiza- 
tion, are to be invited to participate in the discussion. 

It is doubtful whether, according to the Covenant of the League of Na- 
tions, non-member states, parties to a dispute under consideration by the 
Council, have the same rights as member states. Art. 17, par. 1, of the 
Covenant stipulates: 


In the event of a dispute between a Member of the League and a state 
which is not a Member of the League, or between states not Members of 
the League, the state or states not Members of the League shall be 
invited to accept the obligations of membership in the League for the 
purposes of such dispute, upon such conditions as the Council may deem 
just. 


According to the wording of this provision the non-member state must only 
submit to the obligations which are incumbent on a member, and need not be 
given the benefit of the corresponding rights, in particular the right of being 
invited to send a representative to sit as a member of the Council at the meet- 
ings in which the latter deals with the dispute. In practice, however, it has 
been realized that in case of dispute between a member and a non-member 
state, or between two non-member states, there could be no question of im- 
posing on the non-member the obligations of a member without giving him 
the corresponding rights. On this point the Dumbarton Oaks Proposals 
constitute a textual improvement. They expressly say that in case of a 
dispute under consideration by the Security Council the member of the Or- 
ganization not having a seat on the Security Council and the state not a 
member of the Organization ‘‘should be invited to participate in the dis- 
cussion relating to the dispute.”’ In case the question is not a dispute, the 
wording is different. It is simply said that the member of the Organization 
‘should participate in the discussion.” ‘‘Invitation’’—the formula used by 
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the Covenant of the League of Nations—is provided only in the case of dis- 
pute, although such invitation is necessary also when the matter under con- 
sideration is not a dispute, since without being invited the member cannot 
participate in the discussion of the Security Council. When it is not the 
question of a dispute, the member is to participate in the discussion only if 
“the Security Council considers that the interests of that member of the 
Organization are specially affected.’? Admission of the member to the dis- 
cussion of the Security Council thus depends on the discretion of the latter. 
In case of dispute, however, invitation of the member and non-member is 
obligatory, and the Security council is not to consider whether the interests of 
the parties concerned are specially affected. Art. 4, par. 5, of the Covenant 
of the League of Nations does not distinguish between disputes and other 
questions and does not make the invitation of the member expressly depend- 
ent on a consideration of the Council that the interests of the member are 
specially affected. It merely provides that the member shall be invited to 
send a representative to sit as a member at any meeting of the Council during 
the consideration of matters specially affecting the interests of that member. 
However, the question as to whether the interests of the member are spe- 
cially affected can be decided only by the Council. Hence the invitation of the 
member depends here too on a consideration of the Council. At this point 
also the wording of the Dumbarton Oaks Proposals is certainly more precise 
than that of the Covenant of the League of Nations. 

It seems that there is a still more important difference between the two 
instruments. According to Art. 4, par. 5, of the Covenant, the member of 
the League invited by the Council has a right ‘‘to sit as a member” at the 
meetings of the Council, that is to say, to participate in the considerations of 
the Council with all the rights and duties of a member of the Council. This 
means that the member of the League invited by the Council has the right to 
participate even in the voting. It is excluded from voting (that is to say, its 
vote is not counted) only in case the matter affecting its interests is a dispute. 
According to Chapter VI, Sec. D, pars. 4 and 5, of the Dumbarton Oaks Pro- 
posals, the member should participate only ‘‘in the discussion’’ of the ques- 
tion affecting its interests or ‘‘in the discussion relating to the dispute.”’ 
The words used in Art. 4, par. 5, of the Covenant ‘‘to sit as a member’”’, 
meaning to participate with the full rights of a member of the Council, are 
omitted. This and the replacement of the term ‘consideration’ by “‘dis- 
cussion”’ seems to indicate that the member (and, in case of par. 5, also the 
non-member) are to have no right to participate in the voting. According 
to the Covenant the member is excluded from voting only in the case of dis- 
pute, and not in other questions to be decided by the Council. Such de- 
cisions are possible only with the consent of the member of the League invited 
according to Art. 4, par. 5, to sit as a member of the Council. This means 
that action of the Council is possible on the basis of an agreement with the 
member of the League whose interests are affected. The Dumbarton Oaks 
Proposals reserve the right of voting in all cases, not only in cases of dispute, 
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to the regular members of the Security Council, and deny voting power to the 
states which are only invited to participate in the discussions of the Security 
Council according to Chapter VI, Sec. D, pars. 4 and 5. This arrangement 
seems to be intended as a step forward, since it means that the Security 
Council is meant to be an effective international government placed above 
the members of the Organization. 

The advantage which certainly would be gained by conferring upon the 
Security Council such strong authority may, however, be counterbalanced or 
at least seriously prejudiced by the fact that the right of voting in the pro- 
cedure of the Security Council—a right denied to non-members of this 
agency, whose interests are affected by its decisions even if no dispute is un- 
der its consideration—can be exercised by any member of the Security Coun- 
cil, even if this member is involved in a dispute to be settled by that Council. 
The provision of Art. 15, pars. 6 and 7, of the Covenant of the League, accord- 
ing to which the votes of the parties to the dispute (whether represented on 
the Council as its regular members or invited in accordance with Art. 4, par. 
5) were not to be counted, has not been taken over by the Dumbarton Oaks 
Proposals. But this does not mean that the Charter finally to be adopted 
will conform in this point with the Proposals. The voting procedure in the 
Security Council is, as pointed out, still under consideration. 

There can be little doubt that the position of the Security Council as 
suggested by the Dumbarton Oaks conference is hardly compatible with the 
principle of the “sovereign equality of all peace-loving states,’’‘ an expression 
which refers particularly to all the members of the Organization. The Cov- 
enant of the League of Nations, which does not, as the Dumbarton Oaks 
Proposals (in Chapter II, par. 1) solemnly do, proclaim this principle, is 
certainly much more in conformity with it. This, however, is exactly the 
reason why the old League was much less effective than the new League 
will be if the Proposals should be realized. 

The principle of the sovereign equality of the member states is particularly 
maintained in the Covenant of the League of Nations by the rule already 
mentioned that the decisions of the Assembly as well as of the Council re- 
quire unanimity. With respect to the General Assembly, Chapter V, Sec. 
C of the Dumbarton Oaks Proposals stipulates that each member of the 
Organization should have one vote. Important decisions should be made by 
a two-thirds majority of those present and voting. On other questions the 
decisions of the General Assembly should be made by a simple majority 
vote. This, too, is a gratifying progress achieved by the Dumbarton Oaks 
conversations in restricting the principle of sovereign equality. 

This principle is completely dropped by the provision of Chapter XI con- 
cerning amendments, which runs as follows: 

4 Except if this principle is interpreted as “the equal right of all States to the maintenance 


of their political independence.” This is the interpretation of the British Commentary on the 
Dumbarton Oaks Proposals, p. 5. See also note 17, p. 83. 
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Amendments should come into force for all members of the Organiza- 
tion, when they have been adopted by a vote of two-thirds of the mem- 
bers of the General Assembly and ratified in accordance with their re- 
spective constitutional processes by the members of the Organization 
having permanent membership on the Security Council and by a ma- 
jority of the other members of the Organization. 


No amendment is possible against the vote of one of the Great Powers, per- 
manent members of the Security Council, but it is quite possible against any 
other member belonging to the minority of states which refuse to ratify the 
amendment. This is of importance since the Proposals do not allow a mem- 
ber—as Art. 26 of the League Covenant does—to withdraw from the League 
when the member signifies its dissent from the amendment. According to 
that Article an amendment to the Covenant takes effect when ratified by 
the members of the League whose representatives compose the Council and a 
majority of the members of the League whose representatives compose the 
Assembly. The decisive difference between the Covenant of the League of 
Nations and the Dumbarton Oaks Proposal consists in that the former grants 
to any member—and thus also to the non-permanent members—of the Coun- 
cil the right of veto against amendments; whereas the Dumbarton Oaks 
Proposals grant this right only to the permanent members of the Security 
Council, thus establishing an important privilege of the great powers. 

As has been pointed out, the question of voting procedure in the Security 
Council is still under consideration. It is to be hoped that finally the ma- 
jority vote principle will be accepted for the procedure of this body as well, 
and that it will be possible to avoid a solution of this delicate problem which 
can hardly be considered to be better than the unanimity principle—namely, 
the rule that the majority must include the votes of all permanent members 
of the Security Council. This would mean, as pointed out, that each of the 
Great Powers in its capacity as permanent member of the Security Council 
has a right of veto against any decision of the Security Council. Such a 
voting procedure would render the activity of this agency no less difficult 
than does the principle of unanimity, and it is even more objectionable in 
that it manifests the privileged position of the Great Powers in a way hardly 
acceptable to the others. On the other hand, there can be little doubt that 
it is not possible to apply the majority vote principle, acceptable for the 
procedure of the General Assembly because of its politically subordinate im- 
portance, to the procedure of a body which has such a highly political char- 
acter as the Security Council, and in which Great Powers of the size of the 
Soviet Union, the United States, or Great Britain are represented together 
with small powers such as Czechoslovakia or Colombia. If each member of 
the Security Council should have only one vote, then the principle of a simple, 
and even of a qualified, majority could hardly be considered as adequate. 
If the burden of responsibility for the maintenance of peace and order rests 
in the first place, and almost exclusively, upon the Great Powers as members 
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of Security Council, it is quite understandable and perhaps even justifiable 
that none of the Great Powers will allow itself to be outvoted by a majority 
of small powers or a majority within which small powers have a decisive part. 
Such outvoting is quite possible if the Security Council, as Chapter VI, Sec. 
A, suggests, should consist of one representative of each of eleven members of 
the Organization of which five (Great Powers) should have permanent, and 
six (small Powers) non-permanent seats. In order to make the majority 
vote principle applicable to the procedure of the Security Council, it might be 
advisable to grant to each of the permanent members of the Security Council 
a weighted vote. The number of votes which could be cast by each of these 
Powers should be in a certain proportion to the number of their subjects and 
their military and economic potentiality. For instance: United States, 
Great Britain, Soviet Union, might each cast three votes; China and France, 
each two votes. If, however, such a scheme should prove impossible and 
each member of the Security Council should have only one vote, the majority 
necessary for a valid decision of the Security Council should include the votes 
of at least three permanent and three (or more) non-permanent members. 
In this case the Security Council could not act against the votes of two per- 
manent members. 


III. SeTTLEMENT OF DISPUTES 


A. Court and Council (justiciable and non-justiciable disputes). 


From a legal point of view an international organization for the mainte- 
nance of peace has to fulfill three tasks: to oblige its members to settle their 
disputes in a peaceful way and to establish a procedure for the peaceful 
settlement of all disputes; to guarantee the execution of the decisions by 
which the disputes are settled; and to provide sanctions against members 
which, failing to settle their disputes peacefully, employ force against other 
members. The Covenant of the League of Nations has not fulfilled these 
tasks in a satisfactory way. Its provisions on these points are based on the 
very problematical distinction between legal disputes, z.e. disputes suitable for 
submission to settlement by an international tribunal (so-called justiciable 
disputes), and political disputes, z.e. disputes not suitable for submission to 
settlement by an international tribunal.° Art. 13, par. 2, defines the legal 
disputes as follows: 


Disputes as to the interpretation of a treaty, as to any question of 
international law, as to the existence of any fact which if established 
would constitute a breach of any international obligation, or as to the 
extent and nature of the reparation to be made for any such breach, 
are declared to be among those which are generally suitable for sub- 
mission to arbitration or judicial settlement. 


5 For further discussion of this question see Kelsen, H., Peace Through Law, Chapel Hill, 
1944, pp. 23 ff. 
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The original intention was to oblige the members of the League to submit 
disputes of this kind to the Permanent Court of International Justice or a 
special international tribunal competent to settle the disputes by applying 
positive law, and to submit other disputes—so-called political conflicts—to 
the Council as a political agency authorized to settle the disputes according to 
political considerations. 

However, the Covenant did not realize this idea. According to the word- 
ing of the Articles concerned (Art. 12-15), disputes between Members of the 
League are to be submitted to an international tribunal only if both parties 
to the dispute agree. In case no such agreement can be reached, the Council 
becomes competent to settle the dispute whether or not it has a legal or a 
political character, that is to say, whether or not it is one of the disputes 
enumerated in Art. 13, par. 2, if one party submits this dispute to the Coun- 
cil. Thusa political agency applying political principles is authorized to settle 
not only political but also legal disputes. This is the first weakness of the 
Covenant with respect to the settlement of disputes. The second is that 
the procedure of the Council gives no guarantee that all disputes submitted 
to this agency can be settled, since the Council works only if it reaches a 
unanimous decision. If no unanimous decision is reached, the parties are 
allowed to settle their dispute by the employment of force. But even if 
the Council reaches a unanimous decision, the dispute is not completely 
settled. The Council’s decision is merely a ‘‘recommendation,” and not 
binding upon the parties. The only effect of a unanimous recommendation of 
the Council is that the members of the League must not go to war with any 
party to the dispute which complies with the recommendation of the Council. 

Chapter VIII, Sec. A, of the Dumbarton Oaks Proposals, which deals with 
the pacific settlement of disputes, maintains the dubious distinction between 
justiciable and non-justiciable disputes. Par. 6 stipulates: 


Justiciable disputes should normally be referred to the international 
court of justice. 


Such a court should be established as ‘‘the principal judicial organ of the 
Organization” (Chapter VII, par. 1). But submission of justiciable disputes 
to the international court of justice is not obligatory. Chapter VIII, Sec. 
A, par. 3, says: 

The parties to any disputes [including justiciable disputes] the con- 
tinuance of which is likely to endanger the maintenance of international 
peace and security should obligate themselves, first of all, to seek a solu- 
tion by negotiation, mediation, conciliation, arbitration or judicial 
settlement, or other peaceful means of their own choice. The Security 
Council should call upon the parties to settle their dispute by such means. 


According to the Covenant of the League of Nations the parties to a dispute 
are not “‘obligated’”’ “‘to seek a solution” by ‘‘peaceful means of their own 
choice,’”’ and the Council is not authorized to ‘call upon the parties to settle 
their dispute by such means.” It seems that the Dumbarton Oaks Proposals, 
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in contradistinction to the Covenant, confer upon the Council as a primary 
function the power to exercise upon the parties a pressure in the direction of 
settling the dispute by themselves or through an agency other than the 
Security Council. The sentence ‘‘The Security Council should call upon 
the parties to settle their dispute by such means,” is not very clear. It may 
be interpreted in the sense that the Security Council should have power to 
issue a decree binding the parties to settle their dispute by one of the means 
mentioned in the previous sentence of the paragraph, especially to submit 
it to an international tribunal, in particular to the international court of 
justice. This would imply that the Security Council is to be given power to 
decide whether a dispute is justiciable or not. This interpretation may be 
supported by the wording of Chapter VIII, Sec. A, par. 1: 


The Security Council should be empowered to investigate any dispute, 
or any situation which may lead to international friction or give rise to a 
dispute, in order to determine whether its continuance is likely to en- 
danger the maintenance of international peace and security. 


The Security Council would apparently have the right to interfere with any 
dispute whatever and to declare it as dangerous to international peace. 
This is necessary if the Security Council is to possess the power to oblige the 
parties to such a dispute to settle it in the way determined in par. 3, es- 
pecially to submit it to an international tribunal. This interpretation is also 
confirmed by the provision of Chapter VIII, Sec. B, par. 1, according to 
which the Security Council is authorized to take the measures necessary for 
the maintenance of international peace and security—even coercive action— 
in case the parties to a dispute fail to settle it in accordance with the forms 
of procedure indicated in Chapter VIII, Sec. A, par. 3. This presupposes 
that the provison of par. 3 regarding the settlement of the dispute, by the 
means designated there, has a compulsory character; which is possible only 
if the Security Council by “calling upon the parties to settle their dispute 
by such means”’ creates a legal duty for the parties, sanctioned by the 
provision of Chapter VIII, Sec. B, par. 1. 

If this interpretation of the provision that the Security Council should 
have the power to call upon the parties to settle their dispute by peaceful 
means and especially by submitting it to an international tribunal, is correct, 
the procedure of settling disputes suggested by the Dumbarton Oaks con- 


* Mr. Leo Pasvolsky, Special Assistant to the Secretary of State, said in an address on the 
Dumbarton Oaks Proposals delivered at the closing session of the United Nations Institute 
on Post-War Security at Cincinnati on Nov. 18, 1944 (Department of State Bulletin, 
Vol. XI, No. 285, p. 705): ‘‘The responsibility for the settlement or adjustment of interna- 
tional disputes or of situations likely to lead to disputes would be placed, first of all, upon 
the nations directly involved. It is proposed that all member states should assume the 
responsibility of doing everything in their power to settle their disputes peacefully, by means 
of their own choice. . . . The purpose of all this would be to keep the Security Council 
from being snowed under by all sorts of disputes and difficulties which can and should be 
handled without reference toit. The Council itself would, under the proposals, be constantly 
on the watch and would appeal to the nations to settle disputes by means of their own choice.” 
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ference would constitute a remarkable progress as corapared with the analo- 
gous procedure of the Covenant of the League of Nations. It would signify 
a certain approximation to the idea of compulsory adjudication of disputes. 

However, the interpretation just offered seems to be not quite consistent 
with the first sentence of Chapter VIII, Sec. A, par. 4, which runs as follows: 


If, nevertheless, parties to a dispute of the nature referred to in para- 
graph 3 above fail to settle it by the means indicated in that paragraph, 
they should obligate themselves to refer it to the Security Council. 


That seems to indicate that settlement of a dispute by the means mentioned 
in paragraph 3, especially submission to the decision of an international tri- 
bunal (the international court of justice included), is not obligatory and that, 
if there is no agreement of the parties to the dispute in this respect, the Secu- 
rity Council becomes competent, whatever the character of the dispute may 
be: justiciable or not justiciable. It is, however, possible to interpret the 
first sentence of Chapter VIII, Sec. A, par. 4 as follows: In case of failure to 
settle the dispute by negotiation, mediation, conciliation, arbitration, judi- 
cial settlement, or other peaceful means of their own choice—the means 
mentioned in paragraph 3—the parties are obliged to refer the dispute to the 
Security Council, unless the Security Council has called upon them to settle 
their dispute by submitting it to an international tribunal. If they do not 
comply with this call of the Security Council, they are not allowed to refer 
the dispute to the latter. Noncompliance with the call of the Security Council 
constitutes a violation of a duty imposed upon them by Chapter VI, Sec. 
B, par. 4,—a delict which entails one of the sanctions provided for in 
Chapter VIII, Sec. B, par. 1 seq. 

According to Art. 15, pars. 9 and 10, of the Covenant of the League of 
Nations a dispute submitted to the Council may be referred by the latter on 
its own initiative or at the request of a party to the Assembly, which is 
authorized to settle the dispute in the same way as the Council. In apply- 
ing the provisions of Chapter V, Sec. B, par. 1, of the Proposals, quoted 
above, any party may bring a dispute in which it is involved before the 
General Assembly. The latter is authorized to “discuss”’ it and ‘‘to make 
recommendations.”’ But if it is a question ‘‘on which action is necessary”’ 
the General Assembly is not allowed to make recommendations but must 
refer the dispute to the Security Council. 

It is not clear what is meant by the words “‘action is necessary’’: action 
implying a settlement of the dispute or action implying sanctions (enforce- 
ment action)? Further, which agency is authorized to answer the question 
as to whether “‘action is necessary,” the General Assembly or the Security 
Council? To allow the General Assembly to discuss a dispute and to make 
recommendations but to shift jurisdiction in a case, after it has been discussed 
in this body, to the Security Council if ‘‘action is necessary,” is a procedure 
of doubtful value. If the General Assembly has no power to settle disputes, 
it should have no power at all to deal with them. 
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With the exception of the case where the Security Council calls upon the 
parties to submit their dispute to an international tribunal, arbitration or 
judicial dicision of a dispute will take place according to the Dumbarton 
Oaks Proposals—as according to the Covenant of the League of Nations— 
only if both parties to the dispute agree. If such agreement cannot be 
reached the Security Council, a political agency, may become competent 
like the Council of the League of Nations, to settle the dispute, even if it 
has a purely legal character. That the Security Council may be in a position 
to settle a legal dispute presupposes that the concept of legal dispute is ob- 
jectively determined as by Art. 13, par. 2, of the Covenant of the League 
of Nations. The Dumbarton Oaks Proposals do not contain any such deter- 
mination. When the constitution of the international organization does not 
determine the concept of the legal dispute according to an objective criterion, 
and legal disputes are supposed to be disputes in which both parties base 
their claims on positive law—in contradistinction to a political dispute in 
which at least one party bases its claims on other norms than positive law, 
or on no norms at all—then legal disputes are mostly those which the parties 
agree to submit to the decision of an international tribunal; then the Security 
Council may, as a rule, settle only political disputes. Of course it is not 
excluded that a state bases its claims on positive law and, nevertheless, refuses 
to submit the dispute to an international tribunal. But this is not very 
likely to happen when the jurisdiction of an international tribunal can be 
avoided only by declaring the dispute a political one, that is to say, by basing 
one’s claims on something other than positive law. 

If the Charter of the new League will follow the example of the Covenant 
of the League of Nations with respect to the legal definition of justiciable 
disputes, it is quite possible that the Security Council—like the Council of 
the League of Nations—will be competent to settle disputes which are accord- 
ing to the legal definition justiciable, but which both parties, or one party, 
fail to submit to the decision of an international tribunal. But the Security 
Council, if our interpretation of the Dumbarton Oaks Proposals is correct, 
has the power to compel the parties to submit their dispute to an interna- 
tional tribunal if it considers the dispute to be justiciable. Such an extraor- 
dinary power was not conferred upon the Council of the League of Nations. 


B. Complete or incomplete settlement of disputes. 


In another respect too, the Dumbarton Oaks program seems to suggest 
a remarkable departure from the Covenant of the League of Nations. In 
case a dispute is referred to the Security Council according to Chapter VIII, 
Sec. A, par. 4, 


The Security Council should in each case decide whether or not the 
continuance of the particular dispute is in fact likely to endanger the 
maintenance of international peace and security, and, accordingly, 
whether the Security Council should deal with the dispute, and, if so, 
whether it should take action under paragraph 5. 
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Paragraph 5 states: 


The Security Council should be empowered, at any stage of a dispute 
of the nature referred to in paragraph 3 above, to recommend appro- 
priate procedures or methods of adjustment. 


This seems to mean that the Security Council has the power to assume juris- 
diction over a dispute even if it is before another authority, courts not ex- 
cluded. If this interpretation is correct a rather far-reaching power is con- 
ferred upon the Security Council, especially in case the dispute has a legal 
character. 

It is, however, not quite clear what is meant by the words ‘‘to recommend 
appropriate procedures or methods of adjustment.’’ In paragraph 1 of 
Chapter I a distinction is made between ‘‘adjustment”’ and ‘‘settlement’’ of 
international disputes. One of the purposes of the Organization is deter- 
mined by the formula: ‘‘to bring about by peaceful means adjustment or 
settlement of international disputes.’’ What is the difference between ‘‘ad- 
justment”’ and ‘“‘settlement’’? In colloquial language, both terms are used 
interchangeably, and the heading of Chapter VIII, Sec. A is “‘ Pacific Settle- 
ment of International Disputes.’’ ‘‘Adjustment”’ is not mentioned, so that 
the term ‘‘adjustment”’ in paragraph 5 of that section may be understood as 
implying ‘‘settlement.’”’ It is, however, not only the term ‘‘adjustment”’ 
which renders the meaning of paragraph 5 uncertain. According to its 
wording, the Security Council is not only not authorized to ‘‘settle’’ the 
disputes referred to it under paragraph 4; the Security Council should be em- 
powered to recommend only appropriate ‘“‘procedures or methods”’ of 
adjustment. If this phrase is to be taken literally the Security Council is 
authorized only to recommend a way for the settlement of the dispute, that 
is to say, rules of procedure; its jurisdiction is restricted to measures of ad- 
jective, not of substantive, law. This is not consistent with paragraph 3 of 
the same Chapter and Section where the Security Council is already author- 
ized to recommend methods or procedures of adjustment. For a recom- 
mendation of such kind is certainly included in the authorization of para- 
graph 3 ‘‘to call upon the parties to settle their dispute by such means,”’ 
that is to say, by the procedures designated in that paragraph: negotiation, 
mediation, conciliation, arbitration or judicial settlement. These are, as a 
matter of fact, all possible “‘ procedures or methods”’ of adjustment or settle- 
ment of disputes. It is only in case the parties fail to apply these procedures 
or methods that paragraph 5 becomes applicable. Consequently the mean- 
ing of this paragraph can hardly be that, after the parties to a dispute have 
failed to apply certain procedures or methods and are therefore obliged to 
refer their dispute to the Security Council, the latter shall have the power— 
not to settle the dispute, but to recommend just the same procedures or 
methods which the parties have failed to apply. 

Such an interpretation of paragraph 5 is inconsistent with paragraph 6 
according to which the Security Council is empowered to refer to the court, 
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for advice, legal questions connected with non-justiciable disputes, which pre- 
supposes that the Security Council has to settle such disputes. It is incon- 
sistent with paragraph 7 according to which disputes arising out of matters 
that are within the domestic jurisdiction of the state concerned, are excluded 
from the jurisdiction of the Security Council, which presupposes that dis- 
putes are—except in case of domestic jurisdiction—under the jurisdiction 
of the Security Council; and this means that the Security Council has the 
power to settle disputes which do not arise out of matter solely within do- 
mestic jurisdiction of the state concerned. A literal interpretation of the 
phrase “appropriate procedures or methods of adjustment” is, finally, in- 
consistent with Chapter VIII, Sec. B, par. 1 where the Security Council is 
authorized to apply sanctions in case the parties fail to settle a dispute ‘‘in 
accordance with its recommendations made under paragraph 5 of Section 
A,” which presupposes that the recommendation made is a recommendation 
for the settlement of the dispute; otherwise the words “or in accordance with 
its recommendations made under paragraph 5 of Section A”’ were superflu- 
ous, since the immediately preceding words ‘‘failure to settle a dispute in 
accordance with procedures indicated in paragraph 3 of Section A’”’ would 
refer to the same case. If the Council has, by Chapter VIII, Sec. A, par. 5, 
no power to settle a dispute according to par. 3, and if failure so to settle a 
dispute is a condition for enforcement action under Sec. B, then the question 
arises against whom this action is to be directed. How is such action possi- 
ble without prior decision as to which party is right? And how is such a 
decision possible without deciding the merits of the case, without a decision 
“‘settling’”’ the dispute? All these inconsistencies allow the assumption that 
paragraph 5, in spite of its unprecise wording, authorizes the Council to 
settle the disputes which the parties are obliged to refer to it, and that in the 
draft of the future Charter the wording will be corrected. If it were in- 
tended not to confer upon the Council the right to ‘“‘settle”’ disputes which 
have not been settled in another way, the Dumbarton Oaks Proposals would 
here be a regrettable setback as compared with Article 15 of the Covenant 
of the League of Nations.’ 


7 Mr. Durward V. Sandifer, Acting Chief, Division of International Security and Organiza- 
tion, Department of State, said in an address on the Dumbarton Oaks Proposals delivered 
before the Federal Bar Association at Washington on Dec. 8, 1944 (Department of State 
Bulletin, Vol. XI, No. 285, pp. 711 ff.): ‘“The Security Council . . . would not itself be a 
primary agency for the settlement of disputes. Its function would be to encourage settle- 
ment by the parties through peaceful means of their own choice, to recommend procedures 
and methods of settlement when the parties have failed to reach a settlement, and to keep 
constant vigil that failure to settle a dispute does not threaten the peace.” But he said also: 
“Tf the parties failed to effect a settlement by these methods they would be obligated to refer 
the dispute to the Security Council.” For what purpose should an unsettled dispute be re- 
ferred to the Security Council? For the same purpose for which, according to Chapter VIII, 
Sec. A, par. 6, justiciable disputes should be “‘referred”’ to the international court of justice: 
to be settled by the authority to which the parties are obliged to refer the dispute. 
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According to Chapter VIII, Sec. B, par. 1, quoted above, the Security 
Council should ‘‘take any measures necessary for the maintenance of inter- 
national peace and security” if the parties to the dispute fail to settle the 
dispute in accordance with procedures indicated in paragraph 3 of section A, 
or in accordance with its recommendations made under paragraph 5 of sec- 
tion A. The measures to be taken for the maintenance of peace and security 
are true sanctions. They are characterized by paragraphs 3 and 4 of sec- 
tion B as diplomatic, economic or other measures not involving the use of 
armed force, and action by air, naval, and land forces. If recommendation 
of ‘‘appropriate procedures or methods of adjustment” (par. 5 of Sec. A) 
implies recommendations for the settlement of disputes, and if failure to 
settle a dispute in accordance with such recommendations is made—in para- 
graph 1 of section B—the condition of a sanction, the settlement of disputes 
according to paragraph 5 of section A has, in spite of the wording of para- 
graph 5, not necessarily the character of a mere ‘‘recommendation”’ in the 
true sense of the term. For a recommendation which can be enforced by 
the measures determined in Chapter VIII, Sec. B, pars. 1-11, is a decision 
binding upon the parties to the dispute. 

It must be noticed, however, that the Security Council is not legally bound 
to apply sanctions in case the parties to the dispute do not comply with its 
recommendations or fail to settle a dispute in accordance with procedures 
indicated in paragraph 3 of Section A, especially in accordance with a call of 
the Security Council to settle their dispute by such means. The Security 
Council—says paragraph 1 of Section B—should take measures necessary for 
the maintenance of international peace and security only if it should deem 
that a failure to settle a dispute in accordance with procedures indicated in 
paragraph 8, or in accordance with its recommendations “ constitutes a threat 
to the maintenance of international peace and security.” Since the exist- 
ence of this condition must be ascertained by the Security Council the effect 
of the formula is that the application of sanctions is left to the discretion of 
the Security Council—a further strengthening of its power. 

If this interpretation of Chapter VIII, Sections A and B, is correct, the 
procedure for the settlement of disputes by the Security Council suggested 
at Dumbarton Oaks is much more effective than the analogous procedure 
of the Covenant of the League of Nations. In contradistinction to the latter, 
the former may lead to a complete settlement of the dispute through an en- 
forceable decision of the Security Council, which is not the case in the pro- 
cedure before the Council of the League of Nations. 


C. Settlement of all disputes. 


One of the most striking advantages of the Dumbarton Oaks Proposals 
compared with the League Covenant consists in the fact that according to 
the latter there are cases in which the parties to a dispute are not forbidden 
to resort to war against each other; whereas, according to the former, the 
employment of force is completely excluded from the mutual relation of the 
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individual members. According to Art. 15, pars. 6 and 7 of the Covenant 
of the League of Nations, war is allowed if the Council cannot reach a unani- 
mous recommendation or if the unanimous recommendation of the Council 
is not complied with by both parties to the dispute. This is excluded by the 
Proposals of the Dumbarton Oaks conference. Chapter II, par. 3, states: 


All members of the Organization shall settle their disputes by peace- 
ful means in such a manner that international peace and security are 
not endangered. 


and par. 4 says: 


All members of the Organization shall refrain in their international 
relations from the threat or use of force in any manner inconsistent with 
the purposes of the Organization. 


Use of force consistent with the purposes of the Organization is only and 
exclusively an action performed by a member of the Organization at the call 
of the Security Council for the maintenance of peace and security according 
to Chapter VI, Sec. B, par. 4, and Chapter VIII, Sec. B, par. 1-11. The 
employment of force is allowed only as a collective action for the realization 
of the purposes of the Organization. At this point the Dumbarton Oaks 
Proposals are accommodated to the provisions of the Kellogg Pact. In case 
our interpretation of Chapter VIII, Sec. A and especially of its paragraph 5 
is correct, any dispute, if not settled by means indicated in paragraph 3, can 
—in principle—be settled by the Security Council. 


D. Voting procedure in the Security Council. 


The question whether the procedure of the Security Council guarantees 
the settlement of all disputes brought before this agency depends—except 
as to one point of which we shall speak later—on the voting procedure which 
will be finally accepted. It is to be hoped that the majority vote principle 
in one or the other form will be accepted. But it should be emphasized that 
all the progress which the Proposals of the Dumbarton Oaks conference 
imply would be paralyzed by a voting procedure by which a right of veto is 
granted to each of the permanent members of the Security Council. The 
same holds good of the attempt to allow a permanent member of the Security 
Council to participate in the deliberation and decision of the Security Council 
in case this member is involved in a dispute. The principle that nobody 
should be judge in his own case, accepted by the Covenant of the League of 
Nations in the rule that, in case the Council settles a dispute, the votes of 
the representatives of members parties to a dispute must not be counted, 
can hardly be rejected by the Charter of the new League without seriously 
endangering its authority in the public opinion of the world; especially if 
only the Great, not the small, Powers should have the privilege of being judges 
in their own case. A right of veto for the Great Powers in their own cases 
means practically that a dispute in which a Great Power is involved can be 
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settled, if at all, only by diplomatic methods, and this means that the whole 
machinery of the international organization is put aside in case of the most 
dangerous conflicts. 

The reason why it is so difficult to apply to the voting procedure in the 
Security Council the principle that nobody should be judge in his own case— 
a principle generally accepted for the procedure of a court—is the fact that 
the Security Council is exactly the contrary of a court, but a political agency 
whose actions will be determined only by political considerations, not by 
rules of law. It is quite understandable that a Great Power does not wish 
to be excluded from the decision of the Security Council in its own case when 
this decision is determined by purely political considerations, which means 
according to the interests of the states participating in the decision. The 
root of the evil is that a political agency such as the Security Council is not 
the proper organ for the settlement of disputes, at least not for the settlement 
of so-called justiciable disputes (if this distinction can be maintained at all). 
The difficulty created by the conflict in the question of voting procedure in 
the Security Council could, perhaps, be overcome by restricting the juris- 
diction of the Security Council in the field of settling disputes and by confer- 
ring upon the international court of justice compulsory jurisdiction at least 
for justiciable (legal) disputes, leaving to the court the competence of de- 
ciding the question as to whether a certain dispute has a legal or a political 
character. Chapter VIII, Sec. A, par. 6, of the Dumbarton Oaks Proposals 
expressly stipulates: “‘Justiciable disputes should normally be referred to the 
international court of justice.’”’® This principle should be formulated in the 
future charter as follows: ‘If a dispute should arise between members of the 
Organization any party to the dispute may submit the matter to the inter- 
national court of justice. The court is competent to decide the dispute if 
the court considers the dispute to be justiciable.”*® To make the inter- 
national court of justice really ‘‘the principal judicial organ of the Organiza- 
tion’’ is all the more important as the Proposals do not provide any procedure 
for the peaceful change of the existing international law. Where there is no 
legislator only a court with—at least limited—compulsory jurisdiction can 
fulfill the function of adapting the law to changing circumstances." 

If the Security Council has only the power to settle purely political dis- 


8 The British Commentary on the Dumbarton Oaks Proposals, p. 7, says: ‘‘The word ‘nor- 
mally’ is inserted because a particular dispute, even though justiciable in character, might be 
more appropriately dealt with by other means, such as reference to the Security Council; 
moreover it is always open to the parties to agree on a reference to some other tribunal.” 

* Such a provision would conform with the declaration which Secretary of State Hull made 
in his speech of September 12, 1943: ‘Political differences which present a threat to the 
peace of the world should be submitted to agencies which would use the remedies of discus- 
sion, negotiation, conciliation, and good offices. Disputes of a legal character which present 
a threat to the peace of the world should be adjudicated by an international court of justice 
whose decisions would be based upon application of principles of law.” 

1 For further discussion of this question see Kelsen, H., Peace Through Law, pp. 19 ff. 


68 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


putes, a right of veto of a Great Power in its own case is less objectionable 
than if the Council is to settle legal disputes. The right of veto of a 
Great Power in case of a political dispute to which it is a party amounts to 
the principle that a political dispute in which a Great Power is involved 
can be settled only by an agreement with this Power. This is not an ideal 
solution of the problem concerned, but it is certainly not as objectionable as 
the refusal to apply to the settlement of legal disputes by the Security 
Council the principle that nobody should be judge in his own case, and to 
grant to a party to a legal dispute a right of veto against the decision. 


E. The “domestic jurisdiction”’ clause. 


Among the provisions concerning the settlement of disputes by the Secu- 
rity Council there is one that has been taken over literally from Art. 15, par. 
8, of the Covenant of the League of Nations. This is Chapter VIII, Sec. A, 
par. 7, according to which the Security Council is not competent to settle 
a dispute arising out of a matter which by international law is solely within 
the domestic jurisdiction of the state concerned. If this provision should be 
inserted into the Charter disputes could arise between members which 
could not be settled by the Security Council and which, since no other 
authority would have compulsory jurisdiction over them, would not neces- 
sarily be settled at all. The formula “‘disputes arising out of matters which 
by international law are solely within the domestic jurisdiction of the state 
concerned”’ has been discussed very much since it was inserted in the Cove- 
nant of the League of Nations, with the result that it has been almost 
generally rejected. The decisive objection against this formula is that a 
matter is by international law solely within the domestic jurisdiction of a 
state only if there is no rule of customary or conventional international law 
by which the state concerned is obliged to behave in a certain way with 
respect to that matter, and this means that the state is legally (i.e. ‘‘by in- 
ternational law”’) free to behave as it pleases. Under such circumstances 
its opponent in the dispute has no right to make any claim whatever in the 
matter. Hence when it is officially recognized that a dispute arises out of a 
matter which is solely within the domestic jurisdiction of one of the parties 
to the dispute it is recognized at the same time that the dispute is a legal 
dispute and that the state within whose domestic jurisdiction the matter lies 
is right whereas its opponent is wrong. Since the question as to whether a 
dispute has arisen out of a matter which is solely within the domestic 
jurisdiction of the state concerned must be answered in an authoritative 
way it is inevitable that the Security Council should be authorized to decide 
the question, just as the Council of the League is authorized by Art. 15, par. 
8, to give the decisive answer. But to answer the question in the affirmative 
amounts, as pointed out, to the statement that the party within whose 
domestic jurisdiction the matter belongs, is right in rejecting the claim of 
the other party, and that the latter is wrong." This is the reason why it is 


1 For further discussion see Kelsen, Peace Through Law, Chapel Hill, 1944, p. 33. 


) 
l 
) 


= 


THE COVENANT AND THE DUMBARTON OAKS PROPOSALS 69 


absurd not to allow the Security Council just in such a case to settle the 
dispute, without establishing compulsory jurisdiction of an international 
tribunal. In view of the legal character of the dispute a court would cer- 
tainly be the appropriate authority to settle the dispute. It is to be hoped 
that paragraph 7 of section A will not become an Article of the Charter. 


IV. Tue Court 


Chapter VII of the Dumbarton Oaks Proposals deals with the Court. 
Paragraph 1 says: 


There should be an international court of justice which should consti- 
tute the principal judicial organ of the Organization. 


But this is not quite in accordance with other provisions of the Proposals. 
Like the members of the League of Nations, the members of the Dumbarton 
Oaks Organization are not obliged to submit all their disputes, even their 
legal disputes, to the intern:tional court of justice. They are free to submit 
all disputes, including legal disputes, to other authorities, especially to other 
international tribunals. The jurisdiction of the future international court of 
justice—like that of the Permanent Court of International Justice—is not 
to be obligatory for the members; the court is only to be open to them; they 
may appeal to it if they like, but they are not obliged to do so. The juris- 
diction of the Security Council concerning the settlement of disputes, how- 
ever, is compulsory, at least under certain circumstances. This agency, 
according to the wording of the Proposals, in spite of its political character, 
seems to be in reality ‘‘the principal judicial organ of the Organization” 
despite the statement that such position belongs to the international court of 
justice. Just as the Permanent Court of International Justice may give 
advisory opinions on any dispute or question referred to it by the Council or 
Assembly of the League of Nations, so the Security Council, though not 
the General Assembly, according to Chapter VIII, Sec. A, par. 6, should be 
empowered to refer legal questions connected with non-justiciable disputes 
to the international court of justice for advice. This restriction to non- 
justiciable disputes is not quite consistent with the fact that the Security 
Council may be in a position to deal also with justiciable disputes. 
Whereas the Protocol to which the Statute of the Permanent Court of 
International Justice is annexed is an international treaty different from the 
Covenant of the League of Nations (Part I of the Peace Treaties of Versailles, 
St. Germain, Trianon, Neuilly), paragraph 2 of Chapter VII of the Proposals 
stipulates: 
The court should be constituted and should function in accordance 


with a statute which should be annexed to and be a part of the Charter of 
the Organization. 


This is, from the point of view of legal technique, a better solution of the 
problem than that given by Art. 14 of the Covenant. Paragraph 3 of Chap- 
ter VII of the Proposals says: 
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The statute of the court of international justice should be either 
(a) the Statute of the Permanent Court of International Justice, con- 
tinued in force with such modifications as may be desirable or (b) a new 
statute in the preparation of which the Statute of the Permanent Court 
of International Justice should be used as a basis. 


Of the two propositions of this alternative the first is hardly practicable. 
The Protocol of December 16, 1920, to which the Statute of the Permanent 
Court of International Justice is annexed, is an international treaty not 
identical with the Charter of the new League, of which the statute of the 
international court of justice is to bea part. The treaty containing the Char- 
ter will not be concluded by the same states which have concluded the treaty 
containing the Statute. TheStatute of the Permanent Court of International 
Justice could become a part of the Charter only by a provision of the latter 
and, furthermore, an analogous provision of the Statute of the Permanent 
Court stipulated by an amendment to the Protocol of December 16, 1920. 
Other amendments may also be necessary, especially those concerning the 
appointment of the judges. The members of the international court 
of justice, the main judicial organ of the Organization, cannot be elected 
by the Council and the Assembly of the League of Nations, as provided 
by the Statute of the Permanent Court of International Justice. Amend- 
ments to the Protocol to which the Statute of the Permanent Court is 
annexed require the consent of all parties to the Protocol, and because of 
the close connection between the Court and the League (especially through 
Art. 33 of the Statute, according to which the League has to bear the ex- 
penses of the Court), probably also the consent of the League of Nations. 
Even if consent on the part of the League should not be considered as 
necessary it is not very likely that the amendments to the Statute of the 
Permanent Court, which are desirable from the point of view of the Charter 
of the United Nations, could be obtained in due time, if at all. 

It should not be overlooked that Germany, Japan, and some neutral 
states, such as Spain and Switzerland, are among the parties to the Protocol, 
but will not be parties to the Charter of the new League; and that the Soviet 
Union and the United States, parties to the Charter, are not among the 
states which have ratified the Protocol of December 16, 1920. 

Consequently only the second alternative of paragraph 2 seems to be 
practically possible; but the new statute may be similar to the old one 
and the actual members of the Permanent Court of International Justice 
may be—by an express provision of the new statute—declared the first 
members of the international court of justice of the new League (on condi- 
tion of their resignation as members of the Permanent Court of International 
Justice). 

This may be advisable in order to utilize the experience of the personalities 
concerned. But the organization of the international court of justice and, in 
particular, the method of appointing the judges, should be different from 
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that of the Statute of the Permanent Court. In order to make the inter- 
national court of justice as independent as possible from political influences, 
and to organize the court as a true judicial organ of the Organization in 
contradistinction to its political agency, the Security Council, it is necessary 
to eliminate as far as possible the influence of the governments on the pro- 
cedure by which the judges are to be selected." Direct election of the judges 
by the law schools, supreme courts, and other institutions for the study of 
law of the states parties to the Charter would certainly guarantee a higher 
degree of independence than election by political bodies such as the Assembly 
and the Council of the League of Nations." 


V. SANCTIONS 


A. Expulsion from the League as sanction. 


With respect to sanctions the Covenant of the League of Nations provides 
in Art. 16, par. 4, that any member of the League may be expelled from the 
League for having violated any of its duties under the Covenant by a vote of 
the Council concurred in by the representatives of all the other members 
represented thereon. But in case a member resorts to war in disregard of 
its duties, the other members are obliged to apply economic sanctions against 
the violator of the Covenant and the Council is authorized to recommend to 
the several governments concerned military sanctions. Since it depends on 
any member of the League to decide whether another member has violated 
the Covenant by resorting to war, and since the Council has only the power 
to make recommendations which are not legally binding upon the members, 
the provisions of the Covenant concerning sanctions were not very effective. 


2 Kelsen, Peace Through Law, p. 56. 

13 This is exactly the contrary of what has been suggested by the Report of the Informal 
Inter-Allied Committee on the Future of the Permanent Court of International Justice of 
February 10, 1944. According to the proposals of the Committee (composed of representa- 
tives of the United Kingdom, Belgium, Canada, Czechoslovakia, France, Greece, Luxem- 
burg, Netherlands, New Zealand, Norway and Poland), the new Court should be composed 
of nine judges. The government of each state contracting party to the international treaty 
establishing the Court should appoint one candidate who should be one of its own nationals. 
From among this group of candidates the governments, as an electoral body, should elect 
the nine judges. The tendency of this proposal is to increase the influence of the govern- 
ments on the selection of the judges, that is to say, to make the Court an instrument of 
politics rather than an organ of the law. There can be little doubt that the effect of this 
method of nomination and election would be that each of the five Great Powers which are 
contracting parties to the statute of the Court would be represented—‘“‘represented”’ in the 
true sense of this term—on the court so that the Great Powers would have a majority in the 
Court, although, according to the Dumbarton Oaks Proposals, they would have only a mi- 
nority in the Security Council. The tendency to limit as little as possible the realm of power 
Politics is also manifested in the Report by the suggestion that the jurisdiction of the Court 
should be restricted to matters that are ‘‘justiciable”’ and that compulsory jurisdiction should 
not be conferred upon the court. 
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As has been pointed out, it is exactly with respect to the problem of sanctions 
that the Dumbarton Oaks Proposals display remarkable progress. 

Like the Covenant in its Art. 16, par. 4, the Dumbarton Oaks Proposals 
provide, as a general rule, expulsion from the League as a sanction for viola- 
tions of the constitution of the League. The Proposals differ from the 
Covenant in that the former authorizes the Assembly to apply this sanction 
upon recommendation of the Security Council, whereas the latter authorizes 
only the Council to do so. Another difference consists in the fact that ac- 
cording to the Proposals only a “‘persistent”’ violation of the principles con- 
tained in the Charter will justify expulsion, whereas according to the Cove- 
nant any violation of the Covenant may lead to the application of this sanc- 
tion. The formula employed by the Proposals is very vague; its effect will 
be an enlarged discretion of the agencies competent to apply the sanction of 
expulsion. 

The provision suggested by the Dumbarton Oaks conference concerning 
the suspension of rights or privileges of a member against which preventive 
or enforcement action is taken by the Security Council is a great improve- 
ment. When economic or military sanctions are executed against a member 
of the League the latter must not be in a position to exercise its rights of 
membership, as was possible according to the Covenanat of the League of 
Nations. 


B. Economic and military sanctions. 


1. The delicts conditioning economic and military sanctions 

Like the Covenant of the League of Nations the Dumbarton Oaks Pro- 
posals provide economic and military sanctions. In this respect a great 
difference exists between the two systems. First of all, resort to war, that 
is, breach of the peace, is not—as it is according to the Covenant——-the only 
condition under which these sanctions are to be employed. Under the new plan 
the Proposals also consider a threat to the peace as a delict which may justify 
the use of these sanctions. Chapter VIII, Sec. B, par. 1, stipulates: 


Should the Security Council deem that a failure to settle a dispute 
in accordance with procedures indicated in paragraph 3 of Section A, 
or in accordance with its recommendations made under paragraph 5 of 
Section A, constitutes a threat to the maintenance of international peace 
and security, it should take any measures necessary for the maintenance 
of international peace and security in accordance with the purposes and 
principles of the Organization. 


There are two different delicts: (1) Failure to settle a dispute in accordance 
with procedures indicated in paragraph 3 of section A, such as negotiation, 
mediation, conciliation, arbitration or judicial settlement (this language cer- 
tainly includes the case where a member refuses to execute the decision of an 
international tribunal to which the dispute has been submitted"; since para- 


4 The Proposals do not contain a provision concerning the enforcement of the decisions of 
the international court of justice. Such a provision is not necessary since non-fulfilment of 
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graph 3 authorizes the Security Council to “‘call upon the parties to settle 
their dispute by such means” noncompliance with this call is probably also a 
condition of the sanction provided for in section B, paragraph 1); (2) Failure 
to settle a dispute in accordance with the recommendations which the 
Security Council has made under paragraph 5 of section A, that is, when the 
dispute has been referred to the Security Council. 

Both classes of violations mentioned in the preceding paragraph are condi- 
tions of a sanction to be executed by the Security Council if they constitute, 
according to the opinion of the Security Council, a threat to the maintenance 
of international peace and security. It is of the greatest importance that 
the Security Council and not each individual member of the League—as 
under Art. 16 of the Covenant—has the power to decide whether a member 
has committed one of the delicts which are the condition of a sanction pro- 
vided by the Charter. This provision constitutes a decisive step towards an 
effective operation of sanctions. It is to be hoped that the Security Council 
will decide the question as to the existence of a delict conditioning a sanction 
by a majority vote. 

Beside a threat to the peace, an actual breach of the peace is a delict. 
Paragraph 2 of section B stipulates: 

In general the Security Council should determine the existence of any 
threat to the peace, breach of the peace or act of aggression and should 


make recommendations or decide upon the measures to be taken to 
maintain or restore peace and security. 


It is not clear whether there are other cases of ‘‘threat to the peace”’ than 
those mentioned in paragraph 1 (where reference is made to “‘threat to the 
maintenance of international peace and security). In drafting the Charter 
it is advisable to eliminate this lack of clearness. Paragraph 2 speaks not 
only of “‘threat to” but also of ‘“‘breach of the peace’”’ and ‘‘act of aggres- 
sion.”” It seems that some type of conduct other than breach of the peace 
is to be considered as an act of aggression, since otherwise there would be no 
distinction between the two conceptions. But what is the difference? 
Another question is this: What is the relation between ‘‘threat to the main- 
tenance of international peace and security’’ of Chapter VIII, Sec. B, par. 
1, and “‘breach of the peace or act of aggression” of paragraph 2 on the one 
hand, and ‘‘threat or use of force in any manner inconsistent with the pur- 
poses of the Organization” of Chapter II, par. 4? On the other hand, it 
seems that ‘‘threat or use of force’? (Chapter II, par. 4) means the same as 
“threat to the maintenance of international peace and security”? (Chapter 


the decision of the court may be interpreted as failure to settle a dispute in accordance with 
procedures indicated in Chapter VIII, Sec. A, par. 3, and hence entail the enforcement action 
stipulated in Chapter VIII, Sec. B. Mr. Sandifer says (as cited, p. 712): ‘The decisions of the 
court would presumably not be enforced as such, but they would have behind them the pow- 
erful pressure generated by the whole procedure of collective action, and they would be 
reénforced by the prospect of action to prevent any failure to abide by a decision that results 
in a threat to the peace.” 
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VIII, par. 1) and ‘‘threat to the peace’? (Chapter VIII, par. 2); and that 
“use of force’”’ (Chapter II, par. 4) means the same as “‘breach of the peace 
or act of aggression’”’ (Chapter VIII, Sec. B, par. 2). If so, it is advisable 
in drafting the Charter to unify the terminology; if not so, it is necessary to 
define the meaning of the different terms. If possible, the term ‘‘aggres- 
sion”’ should be avoided. It is rather a military-technical than a legal term. 
It can hardly be defined in a way satisfactory for legal purposes. 

In the interest of a proper legal technique it is of great importance that 
the text of the Charter shall define as precisely as possible the delicts to 
which the Charter attaches the sanctions to be executed by the Security 
Council. 

Again it must be emphasized that the Dumbarton Oaks Proposals confer 
upon the Security Council—and not upon each member of the League as the 
Covenant of the League of Nations does—the power to decide whether or not 
a member has broken the peace or is guilty of an act of aggression. The 
centralization of this part of the procedure which may lead to the execution 
of sanctions is most valuable. The proposal as it stands, however, is not the 
best possible solution of the problem. The Security Council, as a political 
agency, whose decisions will be determined rather by political principles 
than by rules of positive law, is not an irreproachable authority to decide the 
question whether the law in general or the Charter in particular has been 
violated. This is a legal question which is answered best by a court. Ac- 
cording to the Dumbarton Oaks Proposals the Security Council may even 
decide the question as to whether a member state attacked by another state 
has properly used the right of self defense.“ The usual objection against 
the proposal to confer upon an international court the power to decide the 
question whether a member of an international organization has violated the 
constitution of that organization by employing force against another mem- 
ber; and against the further proposal to make the execution of sanctions, 
especially military sanctions, dependent upon an affirmative decision by such 
court, is: that in case of breach of peace urgent action is necessary, that it is 
not possible to wait until the court has reached a decision. This objection is 
not quite convincing. For, the political agency endowed with the task of 
executing the sanction would certainly have to examine the case before it 
could reach a decision; and there is no reason to suppose that the procedure 
of a court in such a case must necessarily take much longer than that of a 
political agency. To ascertain that a member state has violated the 
Covenant of the League by employing force against another member the 
court might use a special procedure adapted to this purpose, and such pro- 
cedure might work as fast as any procedure employed by a political agency. 


4% The British Commentary on the Dumbarton Oaks Proposals, p. 5, says: ‘The right of self- 
defence would of course remain to all members if they were suddenly attacked by another 
State. But the Organization would have power to intervene immediately and determine 
whether the right of self-defence has been properly used.” 
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If this suggestion, for some reason or other, should seem unacceptable it is 
worth while to consider a provision that in case the Security Council takes 
enforcement action against any state under the Charter, it should at the same 
time submit the case to the international court of justice and should stop its 
action if the court should decide that the state in question had not been 
guilty of a violation of the Charter. It should not be overlooked that in 
proportion as more power is conferred upon a political agency just so more 
guarantees should be established to ensure that this agency will not misuse 
its power, and that it will exercise force only for the maintenance of the law, 
not for the interests of Great Powers controlling the agency. 


(2) Sanctions not involving the use of armed force. 


The sanctions are organized as follows: Chapter VIII, Sec. B, par. 1, 
stipulates that in case of a threat to the maintenance of international peace 
and security, the Security Council 

should take any measures necessary for the maintenance of international 
peace and security in accordance with the purposes and principles of the 
Organization. 


Paragraph 2 says: 

In general the Security Council should determine the existence of any 
threat to the peace, breach of the peace or act of aggression and should 
make recommendations or decide upon the measures to be taken to 
maintain or restore peace and security. 


It seems that this is intended to be the general rule concerning sanctions. 
If so, paragraph 2 is not consistent with paragraph 1. For in case of 
“threat”’ the Security Council has, according to paragraph 1, to ‘‘take any 
measures necessary . . .”’; according to paragraph 2 the Security Council 
has in case of a threat to, as well as in the case of a breach of, the peace a 
choice between making mere “‘recommendations” and ‘“‘deciding’’ upon the 
measures to maintain or restore peace and security. In paragraph 1 only 
the maintenance of peace, not its restoration, is mentioned. It is to be 
hoped that these inconsistencies will be eliminated in the text of the Charter. 

The Dumbarton Oaks Proposals distinguish two kinds of sanctions for 
threat to the peace and breach of peace: sanctions involving and sanctions 
not involving the use of armed force. The latter have more than an eco- 
nomic character (though in this respect they are comparable with the sanc- 
tions established by Art. 16, par. 1, of the Covenant of the League of Na- 
tions). Their scope is quite broad since Chapter VIII, Sec. A, par. 3, 
speaks of “diplomatic, economic, or other measures not involving the use 
of armed force.”” Such measures, says paragraph 3, ‘‘may include complete 
or partial interruption of rail, sea, air, postal, telegraphic, radio and other 
means of communication and the severance of diplomatic and economic 
relations.”” The Security Council is empowered ‘‘to call upon members of 
the Organization to apply such measures.” It does not depend upon the 
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discretion of the members—as has been the case according to Art. 16, par. 1, 
of the Covenant—to exercise these sanctions; the Security Council has to 
decide whether sanctions shall be employed, and the members on which it 
may call to apply the measures determinated by paragraph 3 are—thus we 
may interpret the Proposals—legally bound to obey. This results from 
Chapter II, par. 5: 

All members of the Organization shall give every assistance to the 


Organization in any action undertaken by it in accordance with the 
provisions of the Charter. 


and from Chapter VI, Sec. B, par. 4: 


All members of the Organization should obligate themselves to accept 
the decisions of the Security Council and to carry them out in accord- 
ance with the provisions of the Charter. 


(3) Sanctions involving the use of armed force. 


Military sanctions are to be employed only if the Security Council con- 
siders measures not involving the use of armed force to be inadequate 
(Chapter VIII, Sec. B, par. 4). Action by air, naval or land forces may 
include, according to paragraph 4, ‘‘demonstrations, blockade, and other 
operations by air, sea or land forces of members of the Organization.’”’ ‘This 
means that there will be no separate armed force of the United Nations, 
different and independent from the armed forces of the members. In this 
respect there is no difference between the Dumbarton Oaks Proposals and the 
Covenant of the League of Nations. However, there are other important 
differences. 'The members of the League of Nations are free to accept the 
Council’s recommendation concerning their contributions of armed forces to 
the armed forces used to protect the covenants of the League whereas the 
members of the Dumbarton Oaks Organization are to be bound to comply 
with the call of the Security Council to make available to this agency armed 
forces, facilities, and assistance necessary for the purpose of maintaining in- 
ternational peace and security. The Covenant of the League of Nations 
says nothing about the important question of who shall command the armed 
forces whereas in the Proposals the Security Council is designated as the 
authority competent to direct the military action for the maintenance or 
restoration of international peace and security. 

Chapter VIII, Sec. B, par. 5, stipulates: 

In order that all members of the Organization should contribute to 
the maintenance of international peace and security, they should under- 
take to make available to the Security Council, on its call and in accord- 
ance with a special agreement or agreements concluded among them- 
selves, armed forces, facilities and assistance necessary for the purpose 
of maintaining international peace and security. Such agreement or 
agreements should govern the numbers and types of forces and the na- 


ture of the facilities and assistance to be provided. The special agree- 
ment or agreements should be negotiated as soon as possible and should 
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in each case be subject to approval by the Security Council and to rati- 
fication by the signatory states in accordance with their constitutional 
processes. 


The ‘‘call’”’ of the Security Council is binding upon the members; but it 
presupposes an ‘‘agreement or agreements’’ concluded among them. The 
agreement, or agreements, concern—we may suppose—only the size of the 
armed forces to be placed at the disposal of the Security Council, not the 
question as to whether a member has or has not to contribute to the military 
action for the maintenance of peace and security. It is advisable to clear 
up this point in the draft of the Charter and to stipulate a provision to apply 
in case the ‘‘agreement or agreements”’ cannot be brought about. 

For the purpose of urgent military measures national air force contingents 
are provided. In this respect paragraph 6 stipulates: 

In order to enable urgent military measures to be taken by the Organ- 
ization there should be held immediately available by the members of 
the Organization national air force contingents for combined interna- 
tional enforcement action. The strength and degree of readiness of 
these contingents and plans for their combined action should be deter- 
mined by the Security Council with the assistance of the Military Staff 
Committee within the limits laid down in the special agreement or 
agreements referred to in paragraph 5 above. 


Paragraph 4 expressly says that the Security Council should be empowered 
to take such action by air, naval or land forces as may be necessary to main- 
tain or restore international peace and security and in paragraph 9 mention 
is made of ‘‘the employment and command of forces placed at the Security 
Council’s disposal.’”’ In this paragraph it is stipulated that a Military Staff 
Committee whose function is to advise and assist the Security Council 
‘should be responsible under the Security Council for the strategic direction 
of any armed forces placed at the disposal of the Security Council.”” Para- 
graph 9 contains detailed provisions concerning the organization of the 
Military Staff Committee. One of its functions is characterized (Chapter 
VIII, Sec. B, par. 9) as follows: 


to advise and assist the Security Council on all questions relating to 
. . . theemployment and command of forces placed at its disposal. . . . 


This Committee in an auxiliary organ of the Security Council '* in its capacity 
as a Commander of the military forces at its disposal. With the assistance 
of the Military Staff Committee the Security Council is authorized to make 
plans for the application of armed forces.”’ ‘‘ Questions of the command of 
“forces,” says paragraph 9, ‘‘should be worked out subsequently.” 

All these provisions justify the assumption that military action against a 


The British Commentary on the Dumbarton Oaks Proposals, p. 4, says: ‘‘The Military 
Staff Committee would be responsible under the Security Council for the strategic direction 
of armed forces placed at the disposal of the Security Council and for advice to that body 
in all military matters with which it is concerned.” 


78 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


peace-breaker is to be placed under the direct command of the Security 
Council. Paragraph 7 stipulates: 

The action required to carry out the decisions of the Security Council 
for the maintenance of international peace and security should be taken 
by all the members of the Organization in codperation or by some of 
them as the Security Council may determine. This undertaking should 
be carried out by the members of the Organization by their own action 
and through action of the appropriate specialized organizations and 
agencies of which they are members. 


The words “‘by their own action”’ could be misunderstood to mean that the 
function of the Security Council is restricted to rather general decisions by 
which all the members or some of them are ordered to apply military sanc- 
tions against the state which has threatened or broken the peace, whereas 
the military details of the action are left to the members concerned. How- 
ever, the words “‘by their own action” have probably been chosen only to 
stress the idea that the armed forces placed at the disposal of the Security 
Council do not form a body different from the national armed forces of the 
members, that there will be no armed force of the new League different and 
independent from the armed forces of the members, no international police 
force as it is usually called. In any case it will be necessary to formulate in 
the Charter more precisely than has been done by the Proposals the function 
and position of the Security Council in the military action for the mainte- 
nance of peace and security, so that there will be no doubt as to the extent to 
which the Security Council is competent to direct the military actions of the 
United Nations. 


VI. ReEGIonAL ARRANGEMENTS 


Like Art. 21 of the Covenant of the League of Nations, which states that 
nothing in the Covenant shall be deemed to affect the validity of regional 
understandings, Chapter VIII, Sec. C, par. 1 of the Dumbarton Oaks 
Proposals says: 


Nothing in the Charter should preclude the existence of regional 
arrangements or agencies for dealing with such matters relating to the 
maintenance of international peace and security as are appropriate for 
regional action, provided such arrangements or agencies and their 
activities are consistent with the purposes and principles of the Organi- 
zation. The Security Council should encourage settlement of local 
disputes through such regional arrangements or by such regional agen- 
cies, either on the initiative of the states concerned or by reference from 
the Security Council. 


The Dumbarton Oaks Proposals concerning regional arrangements are much 
more detailed than the analogous provisions of the Covenant of the League 
of Nations. The provision that local disputes may be settled by local 
agencies deserves particular attention. It implies the possibility of estab- 
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lishing regional courts, subordinated to the international court of justice as a 
central court of appeal. 
Paragraph 2 runs as follows: 


The Security Council should, where appropriate, utilize such (re- 
gional) arrangements or agencies for enforcement action under its au- 
thority, but no enforcement action should be taken under regional ar- 
rangements or by regional agencies without the authorization of the 
Security Council. 


It is of the greatest importance that enforcement actions be strictly central- 
ized. They are the prerogative of the Security Council. 


VII. ARRANGEMENTS FOR INTERNATIONAL ECONOMIC AND 
SoctaL CoOPERATION 


Like the Covenant of the League of Nations, Art. 23, the Dumbarton Oaks 
Proposals in Chapter IX contain arrangements for international economic 
and social coéperation. Whereas, however, Art. 23 of the Covenant enu- 
merates the special purposes for which the members of the League are bound 
to codperate, namely, human conditions of labor, just treatment of native 
inhabitants of territories under the control of the League, traffic in women 
and children, traffic in opium and other dangerous drugs, trades in arms and 
ammunition, freedom of communication and of transit and equitable treat- 
ment for the commerce of all members of the League, the Dumbarton Oaks 
Proposals have chosen a general formula covering any kind of international 
economic and social codperation. Chapter IX, Sec. A, par. 1, stipulates 


With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations, 
the Organization should facilitate solutions of international, economic, 
social and other humanitarian problems and promote respect for human 
rights and fundamental freedoms. Responsibility for the discharge of 
this function should be vested in the General Assembly and, under the 
authority of the General Assembly, in an Economic and Social Council. 


The Organization of the Economic and Social Council is essentially different 
from that of the Security Council. According to Section B of Chapter IX 


The Economic and Social Council should consist of representatives of 
eighteen members of the Organization. The states to be represented for 
this purpose should be elected by the General Assembly for terms of 
three years. Each such state should have one representative, who 
should have one vote. Decisions of the Economic and Social Council 
should be taken by simple majority vote of those present and voting. 


The striking difference between the organization and voting procedure of the 
Economic and Social Council on the one hand, and that of the Security 
Council on the other hand, may be explained by the fact that the Economic 
and Social Council as well as the General Assembly under whose authority 
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this Council acts, is not competent, as the Security Council is, to adopt 
decisions binding upon the members. The competence of the Economic and 
Social Council as well as that of the General Assembly in the field of economic 
and social coéperation, is, in the main, restricted to making and executing 
recommendations. 


VIII. Tue SEcRETARIAT 
Chapter X of the Dumbarton Oaks Proposals stipulates: 


1. There should be a Secretariat comprising a Secretary-General and 
such staff as may be required. The Secretary-General should be 
the chief administering officer of the Organization. He should be 
elected by the General Assembly, on recommendation of the Security 
Council, for such term and under such conditions as are specified in 
the Charter. 

2. The Secretary-General should act in that capacity in all meetings 
of the General Assembly, of the Security Council, and of the Eco- 
nomic and Social Council and should make an annual report to the 
General Assembly on the work of the Organization. 


So far there is no essential difference between Chapter X of the Proposals 
and Art. 6 of the Covenant of the League of Nations concerning the Secre- 
tariat. Paragraph 3 of Chapter X however, contains a provision which has 
no counterpart in the Covenant: 


The Secretary-General should have the right to bring to the attention 
of the Security Council any matter which in his opinion may threaten 
international peace and security. 


In this respect the Secretary-General acts on his own initiative. This right 
gives him a somewhat higher position than that which the Secretary-General 
of the League of Nations has according to the wording of the Covenant. 


IX. Sussect Matrrers Not REGULATED BY THE 
DUMBARTON OAKS PROPOSALS 


Finally it should be noted that the Dumbarton Oaks Proposals differ from 
the Covenant of the League of Nations in that the Proposals do not contain 
provisions concerning subject matters regulated by the Covenant. The 
Dumbarton Oaks conference made no suggestions concerning the seat of the 
new League and the diplomatic privileges of the representatives of its mem- 
bers, its officials, buildings and other property, matters covered in some detail 
by the provisions of Art. 7 of the Covenant. The Proposals do not contain 
provisions concerning the registration of treaties concluded by the members, 
corresponding to Art. 18 of the Covenant, or provisions concerning obliga- 
tions of the members inconsistent with the terms of the Charter, correspond- 
ing to Art. 20 of the Covenant. The Proposals do not deal with the problem 
of inapplicable treaties, referred to by Art. 19 of the Covenant. However 
the other problem referred to by Art. 19: ‘International conditions whose 
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continuance might endanger the peace of the world,” is covered by the 
jurisdiction of the General Assembly as determined by the Proposals, Chap- 
ter V, Sec. B, par. 6: 

The General Assembly should initiate studies and make recommenda- 
tions for the purpose of promoting international coédperation in political, 
economic and social fields and of adjusting situations likely to impair the 
general welfare. 

The gaps in the Proposals may be explained by the fact that (according to 
a note at the end of the official statement) not only the question of voting 
procedure in the Security Council, but also several other questions are still 
under consideration. 


A. The seat of the new League. 


The seat of the new League constitutes a difficult question. It will per- 
haps not be possible to establish such seat on the territory of a neutral state, 
since, as pointed out, it is not certain that neutral countries, and especially 
Switzerland, will join the new League. The best solution of the problem 
would be to make the seat of the League completely independent from any 
government other than that of the League itself, that is to say, it would be 
advisable to create for the seat of the League a territory of approximately the 
size and of about the same legal status as that of the state of the Vatican 
City. The territory concerned should be ceded by its actual sovereign either 
to the League as a juristic person of international law, or to all the states 
members of the League. In the first case, the subject of sovereignty over 
the territory would be the League as subject of international law; in the sec- 
ond case, the territory would have the character of a common territory of 
the states in their capacity as, and as long as they are, members of the League. 
In both cases it would be necessary to establish special agencies for the exer- 
cise of the territorial sovereignty, legislative as well as executive. These 
agencies would have the character of direct organs of the League in its 
capacity as territorial sovereign or of common organs of the member states. 
The Security Council would certainly be the proper organ to exercise the 
sovereignty of the League or the joint sovereignty of its members over the 
territory on which the seat of the League is established. 


B. Withdrawal from or liquidation of the League of Nations. 


As regards Art. 20 of the Covenant of the League of Nations, which has no 
counterpart in the Dumbarton Oaks Proposals, there exists, from a legal 
point of view, a certain difficulty that should not be underestimated. ‘This 
Article stipulates the obligation of the members of the League of Nations not 
to enter into any engagements inconsistent with the terms of the Covenant. 
Since the Charter of the new League will certainly not be consistent with the 
Covenant of the old League—obligations under the Charter might be in 
direct conflict with obligations under the Covenant if both organizations 
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should exist simultaneously—states which are members of the League of 
Nations cannot become contracting parties to the Charter of the United 
Nations, or join this organization after its establishment, without violating 
their obligation under Art. 20 of the Covenant. Toend this obligation there 
are two ways: individual withdrawal from the League of Nations according 
to Art. 1, par. 3, of the Covenant, or dissolution of the League of Nations. 
The first way has the disadvantage that withdrawal from the League of 
Nations becomes effective only after two years’ notice. As regards dissolu- 
tion of the League of Nations, it is doubtful whether this can be accomplished 
by an amendment to the Covenant of the League according to its Art. 26, 
declaring the League as dissolved. The concept of ‘‘amendment’’ may be 
interpreted as presupposing continued existence of the League. In para- 
graph 2 of Article 26, where it is stipulated that no amendment shall bind 
any member of the League which signifies its dissent therefrom, the term 
‘“‘amendment”’ is certainly used in the sense just mentioned. If this is 
supposed to be the general meaning of the term in question, dissolution of the 
League of Nations would be possible only by an amendment to the four 
Peace Treaties of which the Covenant of the League is an integral part. 
This is probably out of the question. However, dissolving the League by an 
amendment to its Covenant is not entirely excluded. The term ‘‘amend- 
ment’’ may be interpreted in a broad way as comprising ‘dissolution.’ 
Paragraph 2 of Article 26 may be understood as referring not to all possible 
amendments, but only to amendments by which the members are to be 
bound, not to amendments by which the members are to be freed from obli- 
gations. Paragraph 1 of Art. 26 may be considered as applicable to an 
amendment the purpose of which is to dissolve the League. Such an amend- 
ment requires nothing but an agreement ratified by all members of the 
Council and by a majority of the members of the League whose representa- 
tives compose the Assembly. No resolution of the Council or the Assembly 
is necessary according to the wording of Art. 26. Whether such an amend- 
ment to the Covenant is a practical way to free these states, which intend to 
ratify the Charter of the new League or to join it later, from their obligation 
under the Covenant, depends on the question whether the majority of the 
states actually members of the League of Nations and the states still mem- 
bers of the Council of the League of Nations are in favor of the establish- 
ment of the New League and are willing to ratify the Charter of the new 
League or join it later. 

It stands to reason that even without formal dissolution the League of 
Nations will become inoperative at the moment the new League is created. 
Hence, politically, it will not be impossible to inaugurate the activity of the 
new League by a unanimously adopted resolution of the General Assembly 
declaring that the work of the League of Nations is terminated (perhaps also: 
that the United Nations have been put in the place of the League of Nations) 
and that, consequently, the members of the new League consider themselves 
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no longer bound by the Covenant. Since this way is not incontestable from 
a legal point of view, it should be chosen only if a dissolution of the League 
of Nations by amendment according to Art. 26 of the Covenant should prove 
not to be practicable. 


C. Disarmament; Mandates; guarantee of status quo. 


Among the subject matters regulated by the Covenant of the League of 
Nations, but not mentioned in the Dumbarton Oaks Proposals, there are 
three of which it is to be hoped that the silence of the Proposals is intentional 
and not to be explained by the fact that these matters are still under consider- 
ation; so that the definite Charter will not follow the Covenant in these 
respects. 

First, no obligation of disarmament of the members of the new League is 
provided for, as stipulated by Art. 8 of the Covenant. Chapter V, Sec. B, 
par. 1, it is true, states that the General Assembly should have the right to 
consider the general principles of codperation in the maintenance of inter- 
national peace and security, ‘‘including the principles governing disarma- 
ment;”’ these words are immediately followed by the phrase: ‘‘and the 
regulation of armaments.’”’ Among the functions and powers of the Secu- 
rity Council disarmament is not mentioned at all. Chapter VIII, Sec. B, 
par. 9 stipulates, it is true, that the Military Staff Committee should advise 
and assist the Security Council on questions relating ‘“‘to the regulation of 
armaments, and to possible disarmament;’’ but Chapter VI, Sec. B, par. 
5, expressly stipulates that the Security Council, with the assistance of the 
Military Staff Committee, ‘‘should have the responsibility for formulating 
plans for the establishment of a system of regulation of armaments for sub- 
mission to the members of the Organization.””’ Armament rather than dis- 
armament will be a concern of the future Charter. The experiences of the 
League of Nations show that disarmament cannot be brought about as 
execution of an obligation but only as an automatic effect of the international 
security established by the international Organization. 

Second, no Mandates seem to be intended, as stipulated by Art. 22 by the 
Covenant of the League of Nations. 

Third, there is no provision analogous to that of Art. 10 of the Covenant 
by which each member of the League is obliged to respect the territorial 
integrity and existent political independence of all the other members. It 
seems that the Charter of the new League is not to be burdened with a 
guarantee of the territorial status quo.'7 In this respect too, a comparison 
between the Dumbarton Oaks Proposals and the Covenant of the League of 
Nations turns out to the advantage of the new Organization. 


17 The British Commentary on the Dumbarton Oaks Proposals, p. 5, says: “It is considered 
that the recognition of this general principle of ‘sovereign equality’ gives protection to States 
against arbitrary action by other States or by the Organization itself, while at the same time 
it does not involve the maintenance of the status quo for all time.” 
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EDITORIAL COMMENT 


IMPERIALISM 


The basic right of the independence and freedom of nations logically 
precludes outside intervention in any form. The fear that imperialistic 
ambitions constitute the greatest menace to independence and freedom is a 
legitimate fear. Itis imperative, however, that there be no misconceptions 
concerning imperialism or popular misuse of this term. 

In its origins imperialism meant in the strictest sense the attempt of any 
nation to extend its control for purposes of exploitation over other peoples 
not at the moment included in the metropolitan area. Rome is the classical 
prototype of imperial power. The extension of British control over distant 
lands and peoples is the modern prototype. So likewise are the colonial 
empires of Portugal, Holland, France, and Belgium. 

The twentieth century, however, has marked a profound change of atti- 
tude towards subject and ‘‘dependent” peoples, in accordance with the 
principles consecrated in the Mandate System adopted by the Covenant of 
the League of Nations. Arbitrary rule and selfish exploitation has gradually 
given way to the recognition of the right of such peoples to attain self-govern- 
ment and to enjoy their own material resources. The present war has given 
a great impetus to the acceptance of the principle that colonial administra- 
tion must be considered as a trusteeship in behalf of the subject peoples. 
Conclusive evidence of this change of attitude is to be found in recent pro- 
nouncements by responsible representatives of the Colonial Powers, notably 
in the cases of India, the Dutch East Indies, the French Congo, the joint 
Anglo-American Caribbean Commission, and the agreement concerning the 
administration of the islands of the Southwest Pacific which was signed by 
the Governments of Australia and New Zealand on January 21, 1944.! 

There is no justification for doubt concerning the reality or the sincerity 
of these statements of policy by the colonial powers. It may be fairly as- 
serted that the evils and abuses of earlier imperialism, such as the cruel 
exploitation of the Belgian Congo under the personal rule of King Leopold, 
have long since been eliminated. The arguments now generally used in 
criticism of the colonial powers, as in the instance of India, are not based so 
much on charges of unjust exploitation as on the abstract right of all peoples 
to attain self-government. In all fairness it should be recognized that the 
British Empire in recent times has been the greatest school for education in 
self-government ever created, as evidenced by the independence of the 
Dominions and by the development of nationalism in India. 

In spite of this complete change of attitude towards dependent peoples it is 
to be regretted that the term imperialism is still employed in a loose sense 


1World Affairs, June, 1944. 
84 


EDITORIAL COMMENT 85 


with reference to the legitimate aims of nations to extend their trade and in- 
fluence throughout the world. It is a colorful word much used by those who 
associate capitalism as the wicked partner with imperialism. 

The question how far a nation may properly go in its efforts to extend its 
economic and cultural influence without endangering the independence and 
freedom of other nations is fundamental. Germany, in the interval between 
the First and Second World Wars, was peculiarly successful in its trade rela- 
tions with certain of the Balkan nations which could dispose of their exports 
only by agreeing to onerous conditions. These agreements undoubtedly 
strengthened the political influence of Germany in the Balkans. Neverthe- 
less it would seem inappropriate to call this trade policy imperialistic. 

The attitude of Great Britain towards Egypt has been called imperialistic, 
though the latter nation is not a part of the British Empire. In insisting on 
the adequate protection of the Suez Canal Great Britain unquestionably has 
limited the sovereign freedom of action of Egypt. The same might be said 
of the attitude of the United States towards the Republic of Panama. In 
both instances it would seem clear that what is involved is not the imperialism 
of exploiting subject peoples but rather the safeguarding of strategic inter- 
national highways for the benefit of all nations. 

This brings us to the consideration of a general principle which applies to 
all peoples alike, whether fully independent or completely dependent. This 
fundamental principle provides that all peoples hold their territories and their 
resources subject to the supreme claims of international security and welfare. 
This goes for Suez, Panama, Hawaii, Hong Kong, and Gibraltar, as well as 
for Singapore. No people may properly claim the right of complete inde- 
pendence unless they are prepared and able to fulfill all of their international 
obligations. The present war has demonstrated that we have now reached 
that stage in world relationships when a nation is constrained to acknowledge 
its responsibilities for international security and welfare. If it does not so 
acknowledge its responsibilities it is almost certain to be subjected to con- 
straints and restraints. 

We are now witnessing the emergence of consortiums of nations for peace 
and security. Those nations are conscious of their responsibilities as trustees 
for the appropriation and utilization of strategic naval and air bases for the 
safety of all. Such action cannot fairly be called imperialism. 

The exploitation of the natural resources of territories fortuitously oc- 
cupied by peoples who are as yet unable to govern themselves, as in the case 
of Malaya, New Guinea, and the islands of the Pacific, has become a serious 
problem for all the colonial powers immediately concerned. ‘They are now 
aware that the control of such essential raw materials as rubber and tin is a 
matter not for selfish exploitation or lamentable competition but for regula- 
tion by common agreement in the interests of the native populations as well 
as of those nations which may require these products. The controlling 
principle at stake, which really amounts to a kind of reserved international 
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right, and which is receiving general acceptance, is the security and welfare 
of all nations. The term imperialism, with all of its opprobrius connotations, 
may no longer be fairly applied. 

We thus arrive at this result, namely, that the exploitation of peoples not 
yet prepared for self-government, nor ready to assume all of their obligations 
in the family of nations, is definitely proscribed. Their best interests are to 
be subserved through consortiums of nations, or by an international organiza- 
tion seeking the safety and the welfare of all. This obligation of trusteeship, 
whether of Great Britain for Gibraltar, of the United States for Pearl Har- 
bor, or for the use of any strategic base, or essential raw materials, is in no 
way a derogation from the right of independence. It is the acknowledgment 
that the highest exercise of sovereign power lies in the willingness to submit 
to restrictions and onerous responsibilities for the sake of international se- 
curity and the general welfare. 

Puitip MARSHALL BRowN 


JUDICIAL NOTICE OF FOREIGN LAW 


A notable advance in the field of international law has recently been 
achieved by legislative action taken in the State of New York. While 
primarily applicable within the State the legislation is not entirely with- 
out significance in procedure before international tribunals. An ancient 
principle prevailing not only in England and in this country but also in 
jurisdictions on the Continent of Europe and in Latin America required 
that foreign law should be proved as a fact whenever material to the trial of 
a case. The principle seems to have been derived, in both the Civil Law 
and the Common Law, from the logic of procedural rules rather than from 
any practical considerations. By Story’s time it had come to be recognized 
that foreign law was to be proved not for the jury but for the court, and this 
principle has been widely accepted in the jurisprudence of America and also 
by the Supreme Court of Judicature Act (1925) in England. 

The divergence existing between the various jurisdictions in the United 
States with regard to other questions of pleading and proving foreign law was 
the cause of much confusion and many injustices. This induced the Com- 
missioners on Uniform State Laws in 1936 to recommend for adoption an 
Uniform Judicial Notice of Foreign Law Act pursuant to which the courts 
were required to take judicial notice of the common law and statutes of 
every state, territory and other jurisdiction of the United States.! Fifteen 
States have adopted the uniform statute while others have adopted statutes 
of somewhat similar tenor. None of these provide, however, for judicial 
notice of the law of a foreign country, excepting those of a few States, 
notably Massachusetts.” 

While this legislation facilitates a more prompt disposal of disputes of law, 
the necessity for pleading a foreign law, and perhaps of proving it by prima 


19 Uniform Laws Annotated (1942), 269-274. 
? Massachusetts General Laws (1932), c. 233, § 70. 
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facie evidence, still remains. The old Common Law rule that unless the 
foreign law is proved it is presumed to be the same as the local law still 
harries the practitioner. The Restatement of the Law of Conflict of Laws 
promulgated in 1934 by the American Law Institute declares that the pre- 
sumption is not to be made with regard to the statutory law of another 
state but it retains the presumption as to the common law even of another 
Common Law state.* The oral or written testimony of witnesses learned 
in the existing law of the foreign country is often difficult to procure. 

The New York legislature, after a most exhaustive report by the Judicial 
Council of the State, has now taken another forward step by an enactment 4 
which provides that judicial notice may be taken by any trial or appellate 
court of the following matters of law: 


A. 1. A law, statute, proclamation, edict, decree, ordinance, or the 
unwritten or common law of a sister state, a territory or other juris- 
diction of the United States, or of a foreign country or political sub- 
division thereof. 


Under this legislation the foreign law need not be pleaded, and if the court 
does take judicial notice of a foreign law the court may consider any testi- 
mony, document, information or argument on the subject, whether the same 
be offered by counsel, a third party or discovered through its own research.5 

A principle of international law is frequently enunciated by national 
tribunals; a rule which allows a court to take judicial notice, after proper 
research, of the acceptance of a principle of international law by a foreign 
municipal court tends to facilitate the administration of justice. The Brit- 
ish Prize Court in 1940 took judicial notice of the decision of the Supreme 
Court of the United States in the case of The Harrison which allowed a ship 
to be condemned under the law of nations by reason of enemy ownership if 
no other claimant appeared after the lapse of a year and a day from the 
institution of prize proceedings. The British Prize Court Rules of 1939 
now provide a period of six months from the date of service of the writ, unless 
enemy ownership can be sufficiently proved by the ship’s papers or upon 
the evidence of witnesses from the captured ship. Sir Boyd Merriman, 
President of the Prize Court, refused to hold that the period of six months 
had been substituted for the period accepted by the usage of nations. It is 
true that the particular ship was condemned upon evidence, but the Prize 
Court judge took judicial notice of the fact that the usage of nations had rec- 
ognized the longer period, which could not be modified ‘‘ by what is merely a 
municipal rule of procedure.” 


’ Restatement, §§ 622-623. 

‘ New York Civil Practice Act, § 344-a, effective September 1, 1943. 

'The same; Paragraphs C and D. A discussion of the statute by Leonard S. Saxe is 
given in 28 Journal of the American Judicature Society (1944) 86. 

6 The Alwaki and Other Ships, 1940, P. 215, 219-223, citing The Harrison, 1816, 1 Wheaton 
298. See G. H. Hackworth, Digest of International Law, Washington, 1940-1944, Vol. VII, 
pp. 304-305. 
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The Permanent Court of International Justice has also shown its deter- 
mination to take judicial notice of municipal law where necessary for the 
decision of a dispute properly brought before it. Frequently an inter- 
national tribunal has to examine the nature and effect of municipal law in 
judging whether a state has carried out its international obligations in the 
protection of the rights of individuals of a complainant state. The munici- 
pal law may itself be the source of such rights; similarly, the nationality of 
persons is based primarily upon national and not international law. It was 
doubtless with a view to these considerations that Article 49 of the Statute 
of the Permanent Court provided that the Court may call upon the agents 
in a case to supply ‘‘explanations”’ of municipal law.? 

In the cases brought by the French Government against the Republic of 
Brazil and the Serb-Croat-Slovene State, respectively, in behalf of certain 
French bondholders, for an interpretation and determination of the obli- 
gations arising under an issue of bonds floated in France, the Court held 
that it was not obliged to know the municipal law of the various countries 
but that it was free to obtain knowledge of such law either by evidence or 
through any researches which the Court might undertake of its own motion. 
The cases were submitted under special agreements in which the Court was 
not to be bound by the decisions of a court of either the debtor or the cred- 
itor nation, in estimating the weight to be attached to its municipal law. 
Notwithstanding this provision, the Court said: 8 


It would not be applying the municipal law of a country if it were to 
apply it in a manner different from that in which that law would be 
applied in the country in which it is in force. Once the Court has ar- 
rived at the conclusion that it is necessary to apply the municipal law of 
a particular country, there seems no doubt that it must seek to apply 
it as it would be applied in that country. 


The question at issue was that of the application of a French statute which 
compelled the creditor to accept payment in inconvertible bank notes and 
which rendered null and void any provision for payment in metal cur- 
rency. The Court decided to supplement the text of the statute by an in- 
vestigation of its own into the decisions of French courts which interpreted 
the statute. It found that although a gold clause could be rendered null and 
void by national legislation with respect to a domestic transaction, this did 
not apply to international contracts even when payable in France.® 

The results reached in these opinions of the Permanent Court were prob- 
ably influenced by modern trends in the jurisprudence of the countries of 
western Europe. It is quite true that the old rule requiring factual proof of 


7™See Manley O. Hudson, The Permanent Court of International Justice, 1920-1942, New 
York, 1943, pp. 624-626. 

§ Permanent Court of International Justice, Judgment No. 15 (Brazilian Loans) Publica- 
tions of the Court, Series A, Nos. 20-21, p. 124; to the same effect, Judgment No. 14 (Serbian 
Loans), the same, p. 46. ® The same, p. 123. 
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foreign law still prevails in some jurisdictions, especially in France, Italy, 
and other countries closely following the Napoleonic codes. Other juris- 
dictions permit the court to apply the foreign law ez officto..° In both groups 
of countries, foreign law is proved with a greater facility than in Common 
Law jurisdictions because the rules of evidence are less restrictive and per- 
mit the presentation of written opinions by qualified persons not subject to 
oral examination at the trial; indeed, the taking of oral testimony on the 
foreign law is unusual in continental Europe and held by some writers to be 
entirely improper.'! The Code of Private International Law accepted by 
some fifteen Latin American countries (Bustamante Code) adopts the prin- 
ciple of taking judicial notice of laws of countries which have accepted the 
code. It also provides procedure for obtaining proof of the foreign law 
through the diplomatic channel.” 

An international tribunal does not regard the law of a national jurisdic- 
tion as being either domestic or foreign. If it is part of the issues in dispute, 
it will rest with the court to conduct its own researches, doubtless with the 
aid of the parties, especially where the law is unwritten and is to be found 
primarily in judicial decisions. The recent legislation in New York is thus 
in line with the practice of international tribunals. It may, therefore, be 
considered a legislative achievement both progressive and timely in view of 
the complex problems of foreign law to be dealt with in the post-war period. 

ArtTHuR K. KuHN 


THE FUTURE OF THE INTERNATIONAL LAW FOR THE PROTECTION OF 
NATIONAL MINORITIES 


For twelve years (1920-1932), down to the time when he left Europe 
permanently for America, this writer studied intensively the theory of the 
League system of international protection of national minorities! During 
the same period, in his capacity as Director of the Austrian League of Na- 
tions Union and as a member of the Minorities Commission of the Inter- 
national Association of League of Nations Societies—so ably directed by its 
Secretary General, the French scholar Professor Théodore Ruyssen, an 
enthusiastic supporter of the League and a great friend of the minorities—he 
took part in innumerable international conferences all over Europe which 


10 See the comprehensive review by E. Doroghi in 25 Proceedings of the International 
Law Association, Budapest Conference, 1908, pp. 221-259. 

1 See A. Nussbaum, 50 Yale Law Journal (1940), pp. 1018, 1027. 

” Arts. 408-411. See International Conferences of American States, New York, 1931, 
p. 366. 

1 Josef L. Kunz, La question de la procédure en matiére des minorités, Revue Sottile, Vol. III 
(1925), pp. 69-82; Some urgent and practical reforms concerning the international protection of 
minorities, International Law Association, 1926 session, Proceedings; Der Schutz der nation- 
alen Minderheiten als Rechtsproblem, Bulletin International du Droit des Minorités, The Hague, 
1930; Prolegomena zu einer allgemeinen Theorie des internationalen Rechts nationaler Minder- 
heiten, Zeitschrift fiir dffentliches Recht, Vol. XII (1932), pp. 221-272. 
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dealt with this problem. He listened to minorities discussions at Geneva, 
knew the outstanding representatives of minorities and majorities, visited 
the regions of Europe where the minorities problem was most burning (the 
‘Belt of Minorities States’’); he attended many discussions between minori- 
ties and majorities, sometimes conducted on a high level and in a spirit of 
cooperation, sometimes leading to the most acrimonious debates, revealing 
deepest bitterness, dissatisfaction, and even hatred—at conferences, never- 
theless, where everybody was supposed to be a full supporter of the League 
of Nations. From this long experience this writer has become firmly con- 
vinced that an adequate solution of the problem, which gave rise to an 
enormous literature,? is one of the conditions prerequisite for an enduring 
peace in Europe, and, therefore, in the world. 

In 1932, when this writer left Europe, the year after the collapse of the 
Vienna Credit-Anstalt and the beginning of the world-wide depression, the 
year after Japan’s invasion of Manchuria—beginning of the end of the 
League—, the year before Hitler’s coming into power, the League’s minori- 
ties system was already in a critical situation. The declaration of the Polish 
Foreign Minister Colonel Beck in the League Assembly on September 13, 
1934, which amounted to an open repudiation of Poland’s international 
minorities obligations, a breach of treaty against which the League did not 
react effectively, brought the League system to a virtual end and led finally 
to the complete disappearance of the Minorities Section of the League Secre- 
tariat. Important German minorities were Hitlerized and made a tool of the 
foreign policy of the Third Reich. Under these conditions little was heard 
about the whole League system of minorities protection several years before 
the outbreak of the present war. 

But now, when the making of a European peace settlement is no longer a 
remote and theoretical but a practical and urgent problem, the perception 
that while the making of a ‘‘new map of Europe”’ may possibly prevent the 
creation of new artificial minorities it cannot, even under the hypothesis of 
the wisest and most just arrangements, eliminate the problem of national 
minorities entirely, has led to a new discussion of this problem.’ Just as the 
League of Nations is studied again in order to discover the extent to which 
and why it was a failure, so the system of the international protection of 
national minorities is reéxamined and the question whether, and if so why, 
it was a failure is asked: the past experience and its critical analysis is used 
as a basis for future solutions. 

It never will be possible to solve the European problem of national minori- 

? The standard bibliographical work is Robinson: Das Minoritditenproblem und seine Litera- 
tur, 1928. A new edition of this work, covering the whole literature down to 1943, will be 
published soon in the United States. 

3 Jacob Robinson and others, Were the Minorities Treaties a Failure?, New York, 1943; 
Joseph Sulkowski, The problem of international protection of national minorities, New York, 


1944; ‘The Minorities Problem,” in New Europe, Vol. IV, No. 6 (July-August 1944), pp. 
10-29. 
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ties merely by the application of the principle of the ‘‘self-determination of 
nations.”’ The creators of the Paris Peace Treaties were fully aware of this 
impossibility and tried to supplement the principle of the self-determination 
of nations by an international law for the protection of national minorities 
under the guarantee of the League of Nations. 

But it must be borne in mind that this experiment constitutes only one of 
the possible solutions of this problem. Another solution might be sought by 
purely municipal law. Such an attempt was made by the ‘‘ Law of Nation- 
alities”’ of the Austrian Empire, based on Art. XII of the Constitution of 
1867, promising the ‘inviolable right of each nationality to preserve and 
develop its nationality and language,” a law which became a model for the 
Paris Minorities Treaties. It tried to reconcile the permanent preservation 
and development of the national characteristics of each nationality with 
their living together in a multinational state. Such an attempt can be seen 
in the nationalities policy of the multinational U.S.S.R.—Stalin was in 1917 
People’s Commissar of Nationalities—, although the Soviet leaders are not 
inspired by a romantic valuation of national language, folk-lore, and tradi- 
tions. Municipal legislation for this purpose was enacted in the post-war 
period by states not bound by Minorities Treaties, such as Germany and 
Denmark, or by states, bound by such treaties, but granting more than they 
were internationally bound to grant, such as the Estonian Law on Cultural 
Autonomy. 

But the creators of the Paris Peace Treaties, distrusting an equitable solu- 
tion by municipal law only, imposed international minorities obligations on 
certain states. Although there was some precedent for the protection of 
religious minorities, these treaties were an innovation insofar as the treat- 
ment by a sovereign state of its own citizens, belonging to national minori- 
ties, was subordinated to international law. 

In the most recent literature, the work of Robinson and his colleagues is a 
scholarly and painstaking research into this experiment. The authors admit 
that there were many reasons for its failure: the ambiguity of many terms of 
the minorities treaties, or their vagueness and generality, their too schematic 
character—failing to distinguish between the very different types of different 
national minorities; the inadequacy of the substantive law, the failure to 
recognize the minorities as collective units, the lack of protection against 
economic discrimination—all this leading to the wish of the minorities for 
reform, particularly in the direction of an internationally guaranteed cul- 
tural autonomy. There further was the inadequacy of the procedural law 
and its inadequate handling by the organs of the League, with the striking 
exception of the Permanent Court of International Justice; the attitude taken 
by the Great Powers. The minorities themselves are not free from blame, 
especially the ‘‘strong’’ German and Hungarian minorities after 1933. 


‘ Erich Hula, ‘‘The Nationalities Policy of the Soviet Union,” in Social Research, Vol. XI, 
No. 2 (1944), pp. 168-201. 
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There was further the failure of the treaty-bound states to carry out their 
obligations in their municipal law and to codperate properly with the 
League. But the authors attribute the failure of the system, in the first 
place, to the breakdown of the presuppositions of the whole Versailles sys- 
tem: democracy and economic liberalism, and to the continuously deterio- 
rating general situation of Europe. They reach the conclusion that “‘despite 
all the faults and shortcomings the experience of twenty years does not 
justify the condemnation of a most remarkable experiment.”’ 

Professor Sulkowski’s pamphlet, on the other hand, is a typical expression 
of the attitude of the majority peoples in the treaty-bound states. He gives 
a brief and absolutely correct survey of the origin and contents of the 
Minorities Treaties, but restates all the arguments contra, which were al- 
ready fully stated by Prime Minister Paderewski at the Paris Peace Confer- 
ence: the merely particular character of this new international law, which 
involves a discrimination against the treaty-bound states, a damage to their 
prestige, an unjustified restriction of their sovereignty, a violation of the 
principle of the equality of states, a humiliation, causing perpetual resent- 
ment. While, before the present war, the minorities wanted an extension 
of the contents of the treaty law, the treaty-bound states wanted an ex- 
tension of this treaty law to all, or at least, to all European states. This 
proposal of generalization—politically hopeless because of the resistance of 
the not-bound states, and, particularly, of the Great Powers—was used as a 
means to undermine the whole treaty law, finding a climax in Colonel Beck’s 
repudiation of 1934. 

Sulkowski adds to the Paderewski arguments the powerful argument of the 
later thirties, the making of certain national minorities into fifth columns, 
undermining the very existence of the treaty-bound states, and reaches the 
conclusion that the experiment was a failure that should not be repeated. 
At the most international law should guarantee to the national minorities 
only certain fundamental human rights and ‘“‘leave the task of a more 
specific regulation of the legal situation of the various national minorities to 
the interested states.”’ 

The solutions, hitherto discussed. tend to preserve the ethnic character- 
istics of national minorities as minorities. But in a period where national- 
ism, often in its most fanatic and intolerant forms, is and will be the strongest 
emotional force in international politics, attempts have been made or are 
being considered of solving the problem of minorities through their elimina- 
tion. 

There were attempts of eliminating minorities by physical extermination, 
such as the massacres of Armenians in the Ottoman Empire, the outbreak in 
Iraq against the Assyrian minority, the horrible extermination of Jewish 
minorities by National Socialist Germany in the present war. Certainly no 
one would dare to propose this method of solution. 

There were attempts of a policy of denationalization by force, or the 
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methods of ‘“‘assimilation’’ or ‘“‘absorption”’ of minorities. The Russifica- 
tion policy of the Czarist Empire towards its border-peoples, the Magyariza- 
tion policy of pre-1918 Hungary, the Italianization policy of Fascist Italy 
with regard to its German and Slav minorities are examples. This type of 
“solution” is, quite apart from ethical considerations, highly questionable 
from the point of view of practical results: nothing inflames nationalism and 
irredentism more than oppression. 

Other attempts were made at solving the problem through annexation of 
the territories inhabited by national minorities by the co-national state. 
The irredentisms of Italy, Serbia, and Rumania are examples. This solu- 
tion was part of German and Hungarian revisionism, and led to the annexa- 
tion of the area of the Sudeten Germans by the Munich Agreement of 1938. 

Finally, a new type of solution has recently come into the foreground: 
transfer or exchange of populations, voluntary or compulsory. 

The precedent for the voluntary exchange of population is the Greco- 
Bulgarian Treaty of November 27, 1919.5 But the purpose of eliminating 
the national minorities cannot be reached by voluntary exchange. This 
type of solution has recently been sponsored by Hitler in German treaties of 
1939 with Estonia and Latvia, the treaties of 1939 and 1941 with Italy, 
of 1939, 1940, and 1941 with the Soviet Union, of 1940 with Rumania and of 
1942 with Croatia.£ Most of these treaties, which envisage the transfer 
of German minorities in these countries into the Reich, are treaties for the 
unilateral transfer of a German minority: only the treaties with the Soviet 
Union provide for an exchange of populations. The transfer or exchange is 
voluntary; and yet the treaties aim at the elimination of the problem of the 
minorities. The Austrians in the South Tyrol were free to opt for return into 
the Reich or not; if they did not so opt they were protected against forcible 
expulsion but by not opting, they were left to the tender mercy of Fascist 
Italy; they were held to “deserve neither protection nor the privilege of 
claiming collective rights as a German minority.”’ In the case of Germany 
and the U.S.S.R. the treaties are based on the theory of the “‘ protective right 
of the mother state.”’ 

The precedent for compulsory exchange of populations is the Greco- 
Turkish Convention of January 30, 1923.7. This treaty was the outcome of 
the wish of victorious Turkey to rid herself definitively of her Greek 
minorities. It is well known that immense miseries were thereby caused 

5 Wurfbain, L’échange gréco-bulgare des minorités éthniques, 1930. 

6 J. B. Schechtmann, ‘‘The Option Clause in the Reich’s Treaties on the Transfer of Popu- 
lations,” this JOURNAL, Vol. 38 (1944), pp. 356-374. See also H. Wachenheim, “‘Hitler’s 
transfer of populations in Eastern Europe,” in Foreign Affairs, Vol. 20, No. 4 (July, 1942), 
pp. 705-718. 

7G. Streit, Der Lausanner Vertrag und der griechisch-tiirkische Bevilkerungsaustausch, 
Berlin, 1929; Kiosseoglou, L’échange forcé des minorités d’apres le traité de Lausanne, Nancy, 
1926; Ténékides, Le statut des minorités et l’échange obligatoire des populations gréco-turques, 
Rev. Gen. de Droit International Public, Vol. 31 (1924), pp. 72-88. 
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to one and a half million Greeks who had been settled in Asia Minor for 
three thousand years; the problem of these Greek refugees could never have 
been solved by Greece, without the magnificent aid given by the League 
of Nations. This certainly is a very pessimistic form of solution, which 
brings misery to millions, which creates, in lieu of a minorities problem, an 
international problem of refugees. It has, therefore, been and is being con- 
demned by the great majority of writers and by the minorities themselves. 
It has rightly been condemned with regard to the unilateral transfer, evacua- 
tion, or compulsory emigration, imposed by National Socialist Germany 
before and during the present war on millions of Europe’s population. 

Nothing is yet known as to whether the ‘‘ Big Three”’ intend to maintain— 
or even expand or generalize—or to drop the international law for the pro- 
tection of national minorities. But there are signs that, at least in certain 
cases, a solution by transfer or exchange of populations—the most pessimistic 
solution—is favored. 

The Soviet-sponsored Polish Committee of National Liberation in Lublin 
is reported to have concluded agreements with the Governments of the 
Ukrainian,’ White Russian,* and Lithuanian ° Soviet Socialist Republics for 
the voluntary transmigration of hundreds of thousands of Polish and Soviet 
citizens, affected by the Curzon line boundary or, generally, from each other’s 
country. These agreements are said ‘‘to go far beyond the usual population 
exchange pacts to insure the protection of the best interests of those who 
desire to move from Poland to the Soviet Union or vice-versa.” 

On the other hand, proposals are made by writers for the compulsory 
transfer of the 3,600,000 Germans from Czechoslovakia, as well as for the 
removal of the millions of Germans '° in East Prussia and Germany east of 
the Oder, territories promised to Poland by Stalin ‘‘by way of compensation” 
for taking Poland east of the Curzon line. Such a proposed solution can 
very well be understood psychologically;' but it certainly is no solution in 
effect: apart from human considerations, it will create an international 
problem of refugees; it will not prevent an irredentism; it is hardly conducive 
to an enduring peace in Europe. 

It shows the frailty of human nature that individuals and peoples pro- 

® The New York Times, September 15, 1944, p. 5. * Same, September 25, 1944, p. 6. 

10 Robert Machray, The Polish-German Problem, London, 1943. 

1 President Dr. Eduard Bene writes: ‘“‘ Czechoslovakia wishes to avoid any recurrence of 
the situation which led to Munich. She is therefore considering the transfer of the greatest 
possible number of her German inhabitants. . .”; Foreign Affairs, Vol. 23, No. 1 (October, 
1944), p. 36. 

12 “The Nazi mentality is spreading outside of Germany. Nowadays we speak calmly of 
tossing millions of human beings from their homes to nowhere in order to get rid of trouble- 
some ‘racial minorities’. Hitler set the example in the countries that came under his control, 
and we seem ready to do the same . . .””: Gaetano Salvemini in Foreign Affairs, as cited, 
p. 58. Fritz T. Epstein writes that “the transfer solution, in spite of its utter disregard for 


human rights, is regarded more and more as the only possible way out’’, but states that “the 
whole transfer mania is an illusion”: New Europe, Vol. IV, No. 6 (July-August, 1944), p. 29. 
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claim general principles, but see no contradiction in asking those principles 
applied to themselves and denied to others. Often at the international 
Minorities Conferences in post-1920 Europe this writer was struck by the 
double réle of many peoples in Europe: accusers, where they constituted 
minorities; accused, where they formed the majority of the population of a 
state. This contradiction can now be seen even among American citizens 
of the same European stock. It is symptomatic that the demand for com- 
pulsory transfer of Germans from Poland was made by the Polish Labor Group 
at New York, whereas the memorandum presented to the President of the 
United States by the Polish-American Congress “ asked for the President’s 
assurance, not only ‘‘to defend Poland’s territorial integrity”? but also ‘‘to 
insist that not any part of Poland’s population will ever be disposed of or 
transferred against the really freely expressed will of the Polish people.” 
Joser L. Kunz 


AN APPROACH TO THE DUMBARTON OAKS PROPOSALS 


Despite its progress during three hundred years, international law has 
hardly passed out of the stage of primitive law. With recurring world wars, 
and in the absence of effective organization of the Community of States, its 
development has been narrowly circumscribed. There was no exaggeration 
in the statement in ‘‘The International Law of the Future’’! that ‘“‘as an 
instrument for meeting the needs of the twentieth century, it has remained 
lamentably weak.” If there is to be any “‘revitalizing”’ of international law 
in this century, substantial progress in international organization seems to 
be an essential pre-requisite. 

With the inauguration of an effort to create the ‘general international 
organization”’ envisaged in the Moscow Declaration of October 30, 1943, a 
prospect has been opened for great advances toward a stronger international 
legal order. That effort would have little chance of success without an ini- 
tial agreement among those States which for the time being exercise the 
principal influence in the direction of international affairs. Hence the pre- 
liminary agreement upon the outlines of an Organization, reached by the 
representatives of the American, British, Chinese, and Soviet Governments 
in the conversations held at Dumbarton Oaks from August 21 to October 7, 

18 The New York Times, October 12, 1944, p. 8. 

1“The International Law of the Future’”’ was published in this JourNAt, Official Docu- 
ments Section, Vol. 38 (1944), pp. 41-139. It was published in full by the American Bar 
Association Journal, March 25, 1944; in 22 Canadian Bar Review (1944), pp. 277-376; and 
in International Conciliation, No. 399 (1944). It is also being published in book form by 
the Carnegie Endowment for International Peace. The black-letter text was published, in 
the original or in translation, in 44 Die Friedens-Warte (Geneva, 1944), pp. 131-140; in 94 
Law Journal (London, 1944), pp. 211-213; in 45 Revista de Derecho Internacional (Habana, 
1944), pp. 5-14; in 7 Revista Argentina de Derecho Internacional (2d ser., Buenos Aires, 
1944), pp. 58-68; and in 4 Revue du Barreau de la Province de Quebec (Montreal, 1944), 
pp. 191-198. Summaries were published in 38 American Political Science Review (1944), 
pp. 354-369; and in 15 World Affairs Interpreter (1944), pp. 45-49. 


96 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


1944, may prove to be an event of first importance with reference to the fu- 
ture of international law. 

In what spirit, then, will those who are primarily interested in international 
law approach the “‘tentative proposals’? made at Dumbarton Oaks, and the 
later development of them by the “‘wider conference” which is projected? 
Firstly, they will doubtless emphasize the overwhelming necessity of an 
international organization to maintain law and order in the twentieth cen- 
tury world. Secondly, they will appreciate the impossibility of any effec- 
tive organization if any of the States which are playing principal roles in 
international affairs fails to participate. And thirdly, they will realize 
that in international negotiations there may have to be some “give”’ if 
there is to be any “‘take,”’ and that it is too much to expect that every group 
in every country will be completely satisfied with every detail of the inter- 
national agreement which may ensue. 

With such an approach, hospitality will be extended to the proposals 
which have been made. They are not complete, and both the greater and 
the lesser States may still make their contributions. They are not perfect, 
but there may be opportunity of improving them when they are reduced to 
final form. It can be hoped, particularly, that international law will have 
more emphasis in the definitive Charter, and that the provisions for inter- 
national adjudication will be strengthened to take account of recent ad- 
vances. If it is thought that the proposals do not place the right emphasis 
in the right places, it has to be remembered that only living under an agree- 
ment may accomplish that result. Fortunately, opportunity is being widely 
afforded for constructive criticism. 

Inevitably, any new plan of organization will be compared with what we 
have known in the past, and especially what we knew during the twenty 
years from 1919 to 1939. Yet a return to what we have had—even if we 
preferred it—may not be possible under existing conditions. The Covenant 
of the League of Nations does not now seem to present itself as an alterna- 
tive to proceeding along the lines of the Dumbarton Oaks proposals. Nor 
is any other plan of organization before us for consideration as some- 
thing upon which it is possible to get agreement. Indeed, the only alterna- 
tive to Dumbarton Oaks would seem to be nothing in the way of general 
international organization, and that alternative is as impossible for those 
interested in international law as it is for all who would seek to do every- 
thing that can be done in our time which may help to prevent another 
world war. 

Haunting memories of the contest in the United States twenty-five years 
ago, between those who supported the League of Nations to which responsi- 
ble Governments were committed and those who preferred a league of na- 
tions of each individual’s own imagining, are none too savory today. That 
struggle produced no improvement in the plans already adopted, but it 
served to hamper the shaping of the international policy of the United States 
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down to December of 1941. Few are those who would willingly choose to 
repeat that tragic experience. 
Man tey O. Hupson 


THE DUMBARTON OAKS CONFERENCE 


The delegates of the United States, Great Britain, and Russia (Russia’s 
place later being taken by China), purporting to prepare a plan to be 
adopted by the United Nations, convened at Dumbarton Oaks, Washing- 
ton, D. C., in August and September 1944. They had a difficult task to 
perform. They were supposed to draw up, within a few weeks, a plan for 
preserving the peace of a world in turmoil, a task that has defied the efforts 
of sages for hundreds of years. While the delegates had before them the 
Covenant of the League of Nations and the lessons of its failures, they are 
entitled to credit for the ingenuity of many of their proposals. The plan 
evolved differs from that of the League of Nations in certain fundamental 
respects. Whether it makes any more plausible approach to the solution of 
the peace problem may well be questioned. 

The plan, like the League, proceeded from certain assumptions: that a war 
anywhere is the ‘“‘concern’”’ of every nation—dangerous double talk—, that 
security can be guaranteed to any nation over a span of years, and that an 
international organization can accomplish the undertaking. These premises 
and goals rest exclusively on assumptions, since all efforts to apply the 
principle heretofore have ended in failure, if not war. The method devised 
for the purpose is to suppress an ‘‘aggressor,’’ whenever such a nation ap- 
pears, by sanctions and force, if peaceable measures of adjudication or ad- 
justment fail. Even more, a “‘threat to” the peace will suffice to arouse the 
enforcers, so that any intervention is authorized. All members, large and 
small, must supposedly reach agreement on the quotas and assistance to be 
supplied, including air forces, on call of the Organization. Members may 
freely be invaded by the posse commitatus and, in spite of contrary profes- 
sions, appear to abandon much of their sovereignty. While no state is 
obliged to enter the Organization, membership is open only to those ‘“‘ peace- 
loving”’ states designated from time to time by the Security Council. Even 
non-member states (II, 6) may be coerced to comply with the principles of 
the Organization (assistance or subjection of their territory?). 

The machinery proposed for suppression is to consist of a Security Council 
and an Assembly of representatives of the nations invited by the Council to 
become members. Only the Council determines who shall be members. In 
the beginning these are to consist of the United Nations only. The Council, 
to remain in continuous session, is to be composed of delegates of the United 
States, Great Britain, Soviet Russia, China, and, later, France, plus six 
rotating delegates of the smaller states, who are to be elected for two-year 
terms. Decisions of the Council, which are vital to the functioning of the 
Organization, are to be reached by majority vote, but, while voting power 
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has not been settled, it is reported that as part of that majority the Big Five 
must beunanimous. If one of them dissents from the designation of a particu- 
lar country as an “‘aggressor’’—an insistent demand of Soviet Russia—or 
presumably from approval of the type of sanctions that shall be applied, the 
Organization cannot act. Thus, automatically one of the Big Five, who 
perhaps are the main source of danger, can never be declared an “‘ aggressor.” 
This may—unless withdrawn— prove to be a stultifying reservation, for it 
would place the Big Five above the law and subject to the decisions of the 
Organization only the smaller Powers. What would then become of the 
‘sovereign equality’ which they profess to respect? If the small Powers, 
when convened, should insist on unanimity in the Security Council, as was 
required under the League, the Council might be even less capable of acting. 
Nothing, moreover, seems to prevent an individual member or members of 
the Big Five or other states, if agreement is not reached, from taking such 
action as it sees fit. If the Big Three or Five should reach agreement out- 
side the Organization, a small target would probably be helpless. Since the 
possibility of agreement on such a subjectively elusive, chameleonic, and 
undefinable term of opprobrium as ‘“‘aggressor,’’ diminishes with the lapse of 
time, it will be interesting to see the effect of this provision. Nations use 
force as their interests at a particular time may dictate; they remain ex- 
clusive judges of such use. Each of the Big Five are afforded an easy exit, 
for others as well as themselves, by exercising their privilege of voting in the 
negative. The proposed Organization hardly seems to enhance the protec- 
tion of the weak. 

The means of exerting the necessary force to fulfill their avowed function 
of “‘enforcing peace and security’’ is not the Security Council’s own forees— 
it has only a military staff—but a call upon the men, money, and munitions 
placed “‘at its disposal’’ by the national governments of the Big Five and the 
smaller members, who must have reached a prior multilateral agreement 
among themselves as to the amount and degree of the forces each will supply 
for the common effort. Nothing is said about possible failure of agreement. 
The Security Council may avail itself of a standing air force (VIII, B, 6) 
placed at its disposal by contingents from all the members, and may use as its 
agents and instruments some or all of the members, including presumably 
their territory and armed forces. But since China and France are unlikely 
to send troops abroad for some time to come, and since Britain and Russia 
will not usually act outside their spheres of influence, it is possible that the 
brunt of the burden will fall on the United States. The smaller states are 
also supposed to agree to supply contingents, but such agreement can hardly 
be compelled. Members not participating in ‘‘enforcement”’ are to assist 
the belligerent ‘‘peace enforcers,’’ but the status of non-members is left 
unspecified. Perhaps they may claim the rights of neutrals. 

An Assembly, to meet annually, has a variety of administrative functions. 
It is to be composed of one delegate from each state not represented in the 
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Council, regardless of its size, population, or industrialization. Some of its 
votes are to be reached by mere majority; others, on important matters, 
by a two-thirds majority. The Assembly’s principal preoccupation is the 
non-political function of the new Organization, taking over that aspect of the 
League’s work. It may discuss and deliberate upon even political matters, 
but all its conclusions can be merely recommendations to the Council. It is 
expressly provided that the ‘‘General Assembly should not on its own initia- 
tive make recommendations on any matter relating to the maintenance of 
international peace and security which is being dealt with by the Security 
Council.”” The Assembly may admit new members or expel old ones, but 
only on the orders of the Council. No provision is made for withdrawal, but 
if this is not to be permitted, states will hesitate to join and it is hard to see 
how withdrawal can be prevented, without creating hostility. Since only 
the Big Three are primarily entrusted with the enforcement of ‘‘ peace,” but 
may use the territory, sanctions, and quota forces of other members, and 
since many states are intentionally left out of the Organization, membership 
is not so important as it was under the League. It is not readily perceived 
what incentive to join a small state possesses. It would be helpful if the 
small states were expressly exempted from any participation in enforcement 
action, even possibly the use of their territory. As it stands now, they may 
be requested to assist in enforcement, even in the absence of a special agree- 
ment. How much greater their obligations then are than those of non-mem- 
bers is not altogether clear. 

As an incident of its non-political functions in the humanitarian, social, 
and economic fields, the Assembly is authorized to elect for three-year terms 
a Social and Economic Council of 18 members which, under the auspices of 
the Assembly, is to assume responsibility through subcommittees for the 
specialized expert fields that are to be controlled. Since they function 
under the jurisdiction of the Assembly, their conclusions are probably 
recommendatory only. A Court of International Justice, to operate 
under a special Statute and to deal with legal questions, as well as a 
Secretariat, are reéstablished. These are useful institutions, on which 
even greater attention might have been focussed. The Secretary General 
is to be “‘elected by the General Assembly on recommendation of the 
Security Council.”’ 

The resemblance of the Organization to the League of Nations is apparent, 
but vital differences are to be noted. The principal ones are the vesting of 
unreviewable control of political affairs in the Big Five, who can never be 
outvoted, and to reduce the Assembly to a debating society and agency of the 
Council in non-political matters—although its social and economic functions 
are vital to the cause of international understanding. The relation among 
the Big Five, since they alone can effectively employ major force—though 
exposing smaller members to the dangers of enlistment in their enterprise— 
is really that of a military Alliance, on the order of the Holy Alliance and 
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Quadruple Alliance of Napoleon’s day. Presumably each “‘enforcer’’ bears 
its own expenses. But instead of the “‘universal war” which Mr. Voigt says 
was authorized by the League of Nations,! only a restricted number of na- 
tions, disposing of the major resources in arms, are likely to be active bellig- 
erents. How far the threat to use force will be effective to prevent war 
remains to be seen. If only small states are to be controlled, it looks 
awkward. Under the regional arrangements envisaged (VIII, C), the 
Organization may entrust ‘‘enforcement action” to a hegemonial state, 
if that suffices, with a privilege to call in the posse commitatus where 
resistance is great. 

Notable lacunae are the failure of the Council or Assembly to act in a 
legislative capacity—to act prophylactically to recommend or guide change 
in international relations before conditions incite violence or become ripe for 
conflict. In its emphasis on settling disputes between states, the Organiza- 
tion fails to observe that the major conflicts arise not out of disputes, but out 
of deep-seated grievances and national policies, such as the growing economic 
nationalism of states that can hardly afford that luxury and thereby invite 
intervention. The United Nations are very loosely united, a coalition for 
war purposes only. Even if they remain united, outsiders have an incentive 
to form counter-alliances. These alliances are reportedly now forming in 
Europe among groups of the United Nations, and may impair the functions 
of members of the Organization. In emphasizing so prominently the mili- 
tary alliance as the operative agency to enforce peace, a serious impairment 
of the non-political, codperative, and economically vital features of the 
Organization may be implied. It has never been proved that peace can be 
enforced, but it has been proved that the attempt of an international organi- 
zation to employ force spells its probable doom. 

Apparently the draftsmen of the Dumbarton Oaks Proposals did not 
regard disarmament as practical or as a condition of security, for they leave 
this subject untouched, except for the fact that their military staff may ad- 
vise the Council of the circumstances justifying a reduction in armaments. 
We have comea long way from the First and Second Hague Conferences, and 
many observers may be depressed at what may seem retrogression. No 
mention is made of the mandates or government of dependent peoples, possi- 
bly because some of the major colonial powers were unrepresented at Dum- 
barton Oaks. The terms of the peace are expressly left outside the jurisdic- 
tion of the Organization, although the workability of the Organization will 
obviously depend largely upon the nature of the new status quo created after 
the war. But the Versailles mistake of interweaving both in one document 
is avoided. 

The administrations of the Big Five appear to leave the proposals tenta- 
tive, but seem to invite acceptance by their respective legislative organs (1) 


1 Editorial “‘A Just Peace,”’ in The Nineteenth Century and After, Vol. CXXXVI, No. 810 
(August, 1944), pp. 50-61. 
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before the war has been ended; (2) possibly before the other United Nations 
have been convened; (3) although the plan is obviously incomplete, and (4) 
before the nature of the new status quo, the new peace which is to be “‘en- 
forced,” can be known. Constitutionally, the plan seems to assume that the 
President or his delegate, without consulting Congress, the war-making and 
declaring authority, can vote for the use of the American quota of armed 
forces, if that can be limited when the ‘‘aggressor”’ resists. Many questions 
will have to be clarified before a legislature can intelligently vote on this 
scheme. 
EpWIN BorcHARD 


MEMBERSHIP IN THE PROPOSED GENERAL INTERNATIONAL ORGANIZATION 


Chapter II of the Dumbarton Oaks Proposals for the Establishment of a 
General International Organization first introduces into the draft the idea 
that the proposed Organization is not to be a universal organization of the 
community of states, whose Charter would be ‘‘applicable to all states as 
the basic instrument of international law.”’ Instead, Chapter II, in pro- 
posing certain principles in accordance with which states should act, dis- 
tinguishes between ‘‘members”’ of the Organization and “‘states not mem- 
bers.”” Rights and benefits are regarded as resulting from ‘‘membership,”’ 
and obligations are to be ‘‘assumed”’ by states in consenting to membership. 
It is envisaged that all “‘members”’ of the Organization will undertake to 
fulfill the obligations assumed by them in accordance with the Charter; that 
all ‘‘members”’ of the Organization will be legally obligated to settle their 
disputes by peaceful means, to refrain in their international relations from 
the threat or use of force, to assist the Organization in action undertaken for 
the maintenance of peace and the achievement of international coéperation, 
and to refrain from assisting states against which the Organization is taking 
‘preventive or enforcement action.”’ These obligations of members are to 
be assumed by the “‘ peace-loving” states, to all of whom membership in the 
Organization is open (Chapter ITI). 

By implication, membership is not open to states which are not “‘ peace- 
loving.” Furthermore, states not members of the Organization are not 
legally bound by any of the principles set forth in Chapter II as legal obli- 
gations of members, although it is conceivable that non-members might be 
the very states whose adherence to such principles might properly be re- 
quired by an organized community of states. 

This conception of an international organization whose members assume 
new and binding obligations is, of course, traditional. However, the dead 
hand of a too rigid Positivist theory, the urgent need for a general interna- 
tional organization which can function effectively, and the fleeting oppor- 
tunity of the moment all suggest a bolder theoretical approach to the funda- 
mental problem of the basic obligations of states which compose the inter- 
national community. Such an approach has been suggested by Judge 
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Manley O. Hudson and his associates in the Proposals for The International 
Law of the Future! and in A Design for a Charter of the General International 
Organization. In an introductory note to the latter the concept is outlined 
as follows: 


The universality of the GIO is contemplated, not as a goal of aspira- 
tion but as a fundamental concept. All existing States would at all 
times be comprised in the GIO. Every State would have the general 
obligations to keep the peace which the Charter ordains; each State 
would be entitled to representation in the Assembly, though only a 
recognized Government of the State could accredit its representatives; 
no States would be encouraged to form a rival and hostile organization 
because of their being left out. The whole community of States would 
be organized in the GIO, and the Charter would be the basic instrument 
of the law of that community. Such an extension of international law, 
like some of the great extensions made in the past, could be effected by 
the States upon which events have placed responsibility for the future— 
by the United Nations and such others as may associate with them for 
creating the GIO. 


The initial skepticism with which the writer viewed this conception has 
been tempered by reflection and by an examination of the Dumbarton Oaks 
Proposals. That this concept is not too revolutionary nor wholly unaccepta- 
ble to the drafters of Dumbarton Oaks is apparent from an examination of 
Chapter II, par. 6 (2) of their Proposals, which reads: ‘‘The Organization 
should ensure that states not members of the Organization act in accordance 
with these principles so far as may be necessary for the maintenance of in- 
ternational peace and security.’”’ The assumption upon which this para- 
graph rests is that, although states not members of the Organization are not 
legally bound by obligations to settle disputes peacefully, to refrain from the 
threat or use of force in their international relations, or to assist in main- 
taining the peace, nevertheless the Organization is to compel non-member 
states to act in accordance with obligations which they have not assumed. 
Similarly Chapter II, par. 1, of the Proposals, in basing the Organization 
‘fon the principle of the sovereign equality of all peace-loving states,” ap- 
pears to deprive a relatively obscure and conceivably fluctuating category 
of non-peace-loving states of this sacred cow. 

All this is revolutionary: certain states are to be compelled to act in accord- 
ance with international principles which are presumably not legally binding 
on them and the sovereign equality of states is to be denied them if they do 
not love peace. With the purposes sought to be attained by these provisions 
the writer has no quarrel. However, would it be any more novel for the 
United and Associated Nations to launch the General International Organ- 
ization on behalf of the community of states as an organization which should 
at all times comprise all existing states, and whose Charter should be appli- 
cable to all states as the basic instrument of international law? Then, in- 


1 This JOURNAL, Vol. 38 (1944), Supplement, pp. 91-94. * Same, pp. 216-23. 
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deed, the international community of states through its Organization could 
formulate the basic international obligations of all states for the preserva- 
tion of peace without stigmatizing some states as beyond the law. The 
unfortunate distinction between ‘“‘members,”’ legally bound by these stipu- 
lations, and ‘‘non-members,’’ not so bound, could be dropped. The proposal 
is not a distinction without a difference; nor is it merely a matter of interna- 
tional legal theory. Nothing is to be gained by regarding certain existing 
states as living in a vacuum and not bound by the basic rules of international 
law generally regarded by states as necessary for the preservation of world 
order. Nor is anything to be gained by including in the Charter provisions 
for the expulsion of ‘‘members.’”’ History shows that ‘‘expelled”’ states 
continue to exist and to exert a potent influence in international relations. 
The attempt to punish a state by releasing it from fundamentally necessary 
international obligations is worse than ironical—it is a confession of failure. 

That all states will at all times participate in the work of the General In- 
ternational Organization is not to be expected. Germany and Japan, for 
example, may be denied the privilege of participation for a probationary in- 
terval. Even “suspension” of a state from the exercise of any rights or 
privileges of participation in the work of the Organization may at times be 
proper. The suspended or non-participating state would, however, remain 
a part of the international community of states in their organized aspect, 
and, as such, would remain subject to the obligations of the law of the com- 
munity of states. 

The Dumbarton Oaks Proposals mark, in some respects, a notable ad- 
vance towards the solution of a vitally important problem. The foregoing 
observations are offered in the hope that they may assist in a further clari- 
fication of the problem. 

HERBERT W. BriacGs 


THE DUMBARTON OAKS PROPOSALS VIEWED AGAINST RECENT EXPERIENCE IN 
INTERNATIONAL ORGANIZATION 

It is somewhat unfair to compare the Dumbarton Oaks Proposals with 
the League of Nations and other international organizations with well settled 
constitutions and long development in practice. Nevertheless these experi- 
ences provide the most pertinent standards for judging the new program. 
Supporters of the latter expressly claim, moreover, superiority for it over 
these efforts.'_ We may justifiably, therefore, proceed to such a comparison 
if we bear the difference of situation in mind and also avoid any mere fac- 
tional attempt to glorify one or condemn another system. We must also 
avoid the mistake made in 1919-1920 of assuming that the new institution 
in practice will be exactly the system outlined on paper, and so exaggerating 
the draft project’s importance, at least in all its details. 


1Green, J. F., ‘The Dumbarton Oaks Conversations,” in Department of State Bulletin, 
Vol. XI, No. 278 (October 22, 1944), pp. 459, 465. 
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Only one general assumption is made to start with. This is that the world 
needs more extensive and better developed international organization than 
it has had in the past. Just how much organization and what kinds are 
almost entirely open to debate. All existing and preéxisting organizations 
have, moreover, been great mixtures of bad features and good. On this 
basis we take up the new Proposals. 

The frank and even emphatic statement that several matters are still under 
consideration,? and therefore absent from the Proposals, should neither deter 
us entirely from examining those given nor prevent us from citing omissions. 
The latter include voting procedure in the Security Council, the disposition 
to be made of several persisting branches and services of the League of 
Nations and the International Labor Organization, the location of head- 
quarters of the new organization, the revision of treaties, withdrawal from 
membership, international supervision of administration of dependencies, 
treatment of minorities, and any commitment to disarmament,’ not to men- 
tion the extensive problems of administration (personnel, direction, loyalty, 
etc.) on whose proper solution success of the organization will largely depend. 
These are all serious omissions, even the question of the seat of the organiza- 
tion. 

The decision to invite public discussion of the Proposals in their very 
tentative form resembles the action taken on February 14, 1919, except that 
there a formal draft Covenant was available, which unfortunately exacer- 
bated partisanship on the issue immediately.‘ It is to be hoped that the 
authors of the Proposals will neither take refuge in the absence of a definite 
text nor yet resist criticisms too strongly as the framers of the Covenant 
were somewhat inclined to do, particularly President Wilson. No indica- 
tions of either of these attitudes are apparent so far. 

The objectives of international organization are treated in orthodox 
fashion in the Proposals: peace and security are placed first but international 
economic and social welfare is duly emphasized.’ The treatment of both is 
intensified in comparison with that found in the League Covenant although 
the treatment of the second subject remains on a lower level than that 
accorded in some other international institutions (recent international com- 
modity agreements, for example).® 

It may, indeed, profitably be noted that in general there are extensive 
similarities between the Proposals and the League system, reaching at times 
absolute identity, even verbal identity. This was inevitable, normal, 

2 Dumbarton Oaks Proposals, Chap. VI, Sec. C, and Chap. XII, Note. 

’ Though plans are to be drafted for possible adoption. Proposals, Chap. V, Sec. B, par. 
1, and Chap. VI, Sec. B, par. 5. 

‘The New York Times, February 15, 1919, pp. 1, 2. 5 Proposals, Chap. I. 

* International Commodity Control Agreements, published by the International Labor 
Office, Montreal, 1943. 

7 Compare Covenani of the League of Nations, Art. VI, par. 1, with Proposals, Chap. X, 
par. 1, and Covenant Art. 21, with Proposals, Chap. VIII, Sec. C, par. 1. 
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desirable; it is a bit amusing, however, all things considered; the proposed 
system is today quite frequently mentioned as “‘the new league.” It is 
certainly to be hoped that this aspect of the situation will not lead to partisan 
support or opposition for or against the Proposals and so far there have been 
only afew signs of this. At certain points the Proposals even reproduce some 
of the weaker features of the League, as in the purely diplomatic character 
of the Assembly and its lack of popular contact. 

The new system is identified with the prospective victors in the war to an 
extent even greater than was the League.* This may intensify the opposi- 
tion to it from defeated states and render the accession of neutrals more 
difficult than in 1919-1920. It is impossible to denounce entirely such a 
founding of international organization on force, in view of many cases of 
state-building by compulsion in history, but in this event the builders must 
stay on the job, which they precisely failed to do in the history of the League. 
The opportunity must be seized as early as possible, moreover, to effect a 
transition from coércion to voluntary support as a basis of the system, 
another feature of the situation neglected in the League experience. 

Ex-enemy states are not, probably, to be regarded as sufficiently ‘‘ peace- 
loving’’ to be taken in as members right away—this highly subjective and 
political test is the only standard of membership mentioned. Thus the 
old problem of bringing in reluctant states or keeping out those wishing to 
join may well be stored up again for the future. It seems that requiring 
membership as a term in the settlement would meet this difficulty, do no 
harm, and deepen the control of the situation by the new league. 

On the other hand, the very strong attitude is taken that non-members 
shall be compelled to act according to the principles of the organization ‘‘so 
far as may be necessary for the maintenance of international peace and 
security.” !° Obviously the successful and especially the peaceful application 
of such an idea will depend on the absence of any strong outside state dis- 
posed to challenge the system. This apart from the difficult legal, if not 
ethical, justification for such a position. 

No guarantees are to be required of new members, apparently. Those 
stipulated for League members were never of much importance. On the 
other hand a somewhat fuller treatment of the question of eligibility might 
have been expected (dependencies? forms of government? tests for pacific 
policy?). The striking absence of any right of withdrawal has already 
been mentioned. 

The emphasis on sovereignty and equality is much greater in the Proposals 
than in the League Covenant or League practice or the constitutions and 
practices of other international organizations." The political and psycho- 
logical considerations prompting these references are fairly obvious but the 
effect is none the less serious. On the other hand the principles—especially 


8 Preamble and Proposals, Chap. XII, par. 2. 9 Chap. ITI. 10 Chap. II, par. 6 (2). 
11 Chap. II, par. 1; neither principle is so much as mentioned in the Covenant. 
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that of sovereignty—are contradicted in substance at numerous points.! 
Perhaps this is the best technique for dealing with sovereignty and equality: 
flaunt it in words and flout it in fact; perhaps the more usual technique in 
international organization of saying as little about it as possible in so many 
words and making concessions to it only where necessary was wiser, however. 
No more can be said in favor of the intensification of the self-contradictory 
and undemocratic principle of equality of states in the direction and control 
of international action, nor for the tremendous preference given in fact to 
the element of Great Power politics in the proposed plan. 

The Assembly of the new organization is to remain a debating and super- 
vising body and not grow up to legislative status. It is also subordinated to 
the Security Council to a striking degree, and not merely in security mat- 
ters.% On the other hand, it is given control of finances in the new system, 
it elects a majority of the Security Council and all of the Economic and Social 
Council, and it may act in all matters by either simple or two-thirds majori- 
ties.‘ The conjecture may be hazarded that here, as in the League, the 
Assembly will soon come to dominate the scene. The Great Powers did not 
even try to stipulate for a majority in the Security Council as had the Great 
Powers at Paris in 1919 and this although the principle of unanimity was 
not stipulated in the Proposals, in regard to Council action. Perhaps they 
realized the futility of any such attitude, or even remembered that it had 
distinctly not been the smaller powers in the Assembly responsible for 
League failure in 1931-1939, but the Great Powers themselves. 

The Security Council is to differ chiefly from the League Council, of course, 
in its Military Staff Committee (with possible regional subcommittees) and 
its possible use of force for suppression of aggression. On the other hand 
its powers for settling disputes, political or legal, are distinctly limited and 
not organized in any great detail; ' utilization of the Court is not provided 
very specificially,!7 though this may be merely a question of drafting. 

Indeed the whole question of the place of the Court and the place of law 
in the new system is left rather vague. As for the first this is merely another 
deliberate postponement, with every intention of filling the gap later,!® but 
it nonetheless leaves one somewhat uncertain concerning the nature of the 
treatment ultimately forthcoming. As for the second there seems to be 
something more general and more basic involved: all through the Proposals 
there is evident a lack of emphasis upon legal principles or rules, judicial 
decisions, and such elements. Perhaps there was a sincere desire to avoid 
“‘formal technicalities” and concentrate on peace and welfare, but the result 
is to emphasize greatly the political aspect of international organization at 

12 Chap. VIII, Sec. A, par. 3, and Sec. B, par. 3; Chap. XI. 

13 See Chap. V, Sec. B, pars. 2, 4. 14 Same, pars. 4, 5, and Sec. C, par. 2. 

18 Chap. VIII, Sec. B, par. 9 and Sec. C, par. 1. 

16 Same, Sec. A; for an effort to spell out the implications of this Section see article by 


Kelsen, above, p. 58. 
17 Proposals, Chap. VIII, Sec. A, par. 6. 18 Chap. VII. 


EDITORIAL COMMENT 107 


the expense of law and justice. It is in this connection, incidentally, that 
the settlement of voting procedure in the Security Council becomes critically 
important. So finally for the power to submit cases to the Council (may 
one party take such action?) !® and the determination of the domestic 
character of a question (the Proposals do not say who shall decide)?®: these 
are vital matters, not mere formalities. 

The Proposals go beyond the Covenant in their provisions for an Economic 
and Social Council and for development of codperation with other interna- 
tional organizations, something badly needed in the world today and at- 
tempted without success under the League.” Again there is no legislative 
power given but an opportunity for accomplishing much by study, discus- 
sion, recommendations, agreement, and such methods. The provisions for 
close relations between Assembly and Economic and Social Council and 
Secretariat hold possibilities of great growth **—even at the expense of the 
Security Council. 

Finally the process of amendment envisaged is relatively advanced in 
character.* One third of the members could see the organization made over 
in a sense which they did not like and against their will, and they would not, 
apparently, be able to withdraw but would have to stay and accept it. 

In sum, the organization foreshadowed in the Proposals would be much 
like the League of Nations in general form and objectives, with even some 
of the bad points of the League perpetuated, but with notable differences in 
detail. More reliance seems to be placed on the obligations of members and 
less on the procedure or functions of the organs of the system.** Even the 
considerable powers granted for coercing recalcitrant states are largely con- 
fined to keeping the peace, leaving the states to settle other aspects of any 
controversy among themselves. At certain points the Proposals are more 
advanced,—perhaps progressive,—certainly more drastic and radical, than 
anything in the Covenant or League practice or general international organ- 
ization: permanent membership, treatment of non-members, voting in the 
Assembly, sanctions, and amendments. At other points the system en- 
visaged is more backward: limitation of membership to “‘states’’ and this on 
a very subjective basis; great verbal emphasis on sovereignty and equality 
of states; subordination of the juridical to the political viewpoint; subordina- 
tion of international public opinion, often represented best by the small 
powers, to Great Power domination, and so on. There is, of course, still 
time to remedy such defects as well as make good the deficiencies mentioned 
earlier. That obviously is the next step to be taken. 

P. 


19 Same, Sec. A, par. 4; the reference in par. 2 is clearly not a submission to jurisdiction. 

20 Same, par. 7. 

*1 Chap. IX and Chap. V, Sec. B, pars. 6 and 7, respectively; see study by this writer, The 
League and Other International Organization, Geneva Research Centre, Geneva, 1934. 

* Chap. IX, Sec. A, par. 1, and Sec. C, especially pars. 1 (a) and (e)-(g). 23 Chap. XI. 

* Chap. II, pars. 2-6; Chap. VIII, Sec. A, par. 3, and Sec. B, par. 5; Chap. IX; etc. 
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ANNUAL MEETING OF THE SOCIETY 


In view of the situation created, respecting the annual meeting of the 
Society, by the action of the Office of Defense Transportation in opposition 
to all meetings whose omission would not impede the war effort, a special 
meeting of the Executive Council is being called for February 10 to consider 
the problem. Due notice will be given to all members of the conclusions 
reached and the arrangements resulting therefrom. Any suggestions con- 
cerning the program of such meeting as may be held should be sent before 
the end of February to Edgar Turlington, Chairman of the Committee on 
Annual Meeting, Transportation Building, Washington 6, D. C. 

E. T. 


CUBAN ACTION FOR PROTECTION OF NATIONALS INJURED IN AXIS STATES 


By Decrees Nos. 587 and 588, issued at Havana on February 29, 1944,! 
the Cuban Government took interesting action to protect its nationals in the 
matter of injuries sustained in their persons or their property as a result of 
the action of Axis Governments or of Governments in territories subject 
thereto (listed in the Decree). 

The action taken resembles that taken by the United States in 1943? 
and (less closely) an earlier British decree.* In essence it calls for a report 
to the Cuban Department of State of all properties held in Axis or Axis- 
occupied or allied countries by all Cuban nationals and residents and by 
corporations either of Cuban nationality or having establishments in Cuba, 
exception made for diplomatic personnel and persons resident in Axis terri- 
tories, transients, and properties under three thousand pesos in value. Real 
estate, stocks and bonds, and all other rights and claims are listed by way of 
example. The date of January 31, 1933, the moment of coming into power 
of the National Socialist Government in Germany, is taken as the starting 
point for the action, whereas American action dated from May 31, 1943, or 
January 1, 1938 in the case of property damaged, destroyed, or seized be- 
tween that time and the issuance of the Regulation. The Cuban decrees 
create a ‘‘Union of Proprietors Damaged by the Axis” for the purpose of 
forwarding the aims of the Decrees in question and a ‘‘ Board of War Refu- 


1 Gaceta Oficial, No. 143 (March 15, 1944); texts in English translation received through 
the courtesy of Dr. Gustavo Gutierrez of Havana. 

2 United States, Treasury Department, special Regulation No. 1, as Amended, requiring 
reports by persons subject to its jurisdiction with respect to property in any foreign country, 
June 1, 1943. 3 See Howard, F. C., Trading with the Enemy, London, 1943, p. 106. 
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gees,’’ composed of the Cuban Prime Minister, Secretary of State, Enemy 
Property Custodian, and Director General for Immigration, and the Cuban 
Member of the Council of UNRRA. The last item reflects the declarations 
made in the Preamble to Decree No. 587 that the action is taken in order to 
coéperate with the United Nations and the American Republics and various 
agencies set up by them. A similar Board was established in the United 
States only in January, 1944. 

It may be recalled that similar action was taken in connection with the 
treaties of peace of 1919-1921, although adequate preparations for the 
claims to compensation for damages to property put forward at that time 
had not been made; in this respect the action taken has obvious utility. 
It is also interesting to note the inclusion of alien residents in both the Amer- 
ican and the British programs; there might arise serious doubts over the 
right of Cuba, e.g., to press against Germany the claims of a German na- 
tional resident in Cuba unless such a right was exacted as a term in the peace 
settlement. On the social and moral and economic values of the program in 
its various aspects opinions may differ somewhat but it certainly constitutes 
a further extension of the solicitude for the individual on the part of states 
in their interstate relations. It must be admitted that, in spite of the Pream- 
ble to Decree No. 587, little mention is made in the body of the Decree of 
anything except property damages; perhaps injuries to persons can be dealt 
with under the ‘‘claims”’ mentioned in Art. IV (b) and in any case no ad- 
vance listing, as in the matter of property, would be feasible here. 

PUBLICATION OF PAPERS OF JOHN BASSETT MOORE 


The Collected Papers of John Bassett Moore are scheduled to be published 
by the Yale University Press in seven volumes early in 1945. These volumes 
are intended to bring together virtually all of the jurist’s writings except his 
books, including some eight items never before published. In the latter is 
to be included a study of over one hundred pages entitled ‘‘Peace, Law, and 
Hysteria,”’ dealing with problems raised by human nature and the effects of 
war-time hysteria on the reign of law. Asa result of financial aid from the 
“John Bassett Moore Fund” the volumes are to be available at a relatively 
low price. 

A biography of Judge Moore, in the nature of a volume of memoirs, is 
subsequently to be published by Professor Edwin Borchard, preserving the 
language, notes, and recitals of the jurist as closely as possible. 

r, 


THE DRAFTING OF UNITED STATES NATIONALS BY GREAT BRITAIN t 


In World War I a Convention between the United States and Great 
Britain relating to the service of citizens of the United States in Great 


* With the codperation of Dr. Fr. Schreier. 
t See article by author of this note in this JouRNAL, Vol, 38 (1944), p. 50 
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Britain and of British subjects in the United States was concluded on June 
3, 1918, and ratifications were exchanged on July 30, 1918.!_ Under its Arti- 
cle I, Americans in Britain and British subjects in the United States were 
subject to military service under the laws of the country in which they were, 
unless they enlisted or enrolled within a certain time in the forces of their 
own country. The legal basis for giving effect to this Convention in British 
municipal law was the Military Service (Conventions with Allied States) 
Act, 1917, which was applied to nations of the United States by an Order in 
Council dated September 4, 1918.2. In the war of 1914-1918 Great Britain 
made similar arrangements with France, Russia, Italy, and Greece.* 

In World War II the problem of the compulsory military service of na- 
tionals of allied states became topical long before America’s entry into the 
war as a consequence of the presence in Great Britain of thousands of refu- 
gees and other nationals of the then occupied countries of the European 
continent, and, after preliminary negotiations with the allied governments 
concerned, which lasted almost two years, the Allied Powers (War Service) 
Act, 1942, was passed.‘ 

By Order in Council dated March 11, 1943,5 the Act was applied to Bel- 
gium, the Czechoslovak Republic, Greece, the Netherlands, Norway, Po- 
land, and Yugoslavia. On August 10, 1944, two further Orders in Council 
were made under the Act. One of them, the Allied Powers (War Service) 
(No. 2) Order, 1944,° applies the statute to men who are nationals of the 
United States of America; the other, the Allied Powers (War Service) (No. 
3) Order, 1944,7 to Frenchmen. Both Orders came into operation on Sep- 
tember 1, 1944. 

With regard to nationals of the United States the position is now as follows: 

1. Contrary to the procedure adopted in World War I, the provisions 
regarding the drafting of United States nationals into the British forces 
have the outer appearance of British municipal provisions only. Introduc- 
ing the Allied Powers (War Service) Bill in the House of Commons, the 
Joint Parliamentary Secretary to the Ministry of Labour, Mr. McCorquo- 
dale, pointed out, on June 25, 1942, that the Bill was an enabling measure 
‘and will not in general come into force with regard to any particular Allied 
nationality until, in agreement with the allied nationality concerned, an 
Order is made applying it to persons of that nationality.”* There can, there- 
fore, be no doubt that the making of the Order ® was preceded by an Agree- 
ment between the British and American governments to the effect that the 
United States Government consented to the drafting of its nationals into 
the British forces and vice versa. 

1U. S. Treaty Series No. 633; Cmd. 9101; this JourNnat, Vol. 12 (1918), Supplement, 

. 265. 
‘ 2$.R.&0., 1918, No. 1105. 3 See this JourNaAL, Volume 38 (1944), p. 56, note 46. 

‘ The history of this Statute is given in this JourNAL, Vol. 38 (1944), pp. 55-56; see also 
note by Hartmann, Modern Law Review, Vol. IV (December, 1942), p. 72. 


§S.R.&0., 1943, No. 381. 6S.R.&0., 1944, No. 991. 78.R.&0., 1944, No. 992. 
* Hansard, House of Commons, Vol. 380, No. 81, col. 2178. | * Almost two years later still. 
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2. Nationals of the United States who are in Great Britain, or subse- 
quently enter it, and who at the expiration of two months from the ‘‘ma- 
terial date’’ are neither members of the armed forces of the United States, 
nor hold a certificate of exemption issued by the Government of the United 
States, are subject to the British National Service Acts, 1939-1941, as if 
they were British subjects. They are therefore liable to service with the 
British forces, if they are within the age limits specified for British male 
subjects by proclamation, made under the National Service Acts. 

3. For American nationals who already are in Great Britain and fall 
within the age limit for British male citizens who have already been called 
up, the ‘‘material date” is September 1, 1944. The period within which 
they have an option between service in the British and service in the Amer- 
ican forces, ends for them on November 1, 1944. In the case of Americans 
who were not in Great Britain on September 1, 1944, the two months are 
counted from the date they first enter the country.'!° Americans who, on 
September 1, 1944, were not within the age limits of British male subjects, 
called up for military service, can opt for service in the American armed 
forces and must become American soldiers or airmen within two months from 
the date of the proclamation by which British subjects of the respective age 
are called up for military service." 

4. The Act and the Order extend to Great Britain and to the Isle of Man.” 
There is no conscription of British subjects in Northern Ireland and there- 
fore none for American citizens. 

5. The provisions apply only to male nationals of the United States. 
The British National Service Acts also apply to women." 

6. A certificate of exemption, issued by the Government of the United 
States, exempts a national of the United States from the liability to serve 
with the British forces while it isin force.“ A certificate, on the other hand, 
issued by the Government of the United States, to the effect that a certain 
American citizen is not or was not at a specified time a member of the Amer- 
ican armed forces, is conclusive evidence of that fact. 

7. At the time of the introduction of the Allied Powers (War Service) Bill 
it was declared that it was “‘clearly desirable that so far as possible Allied 
nationals should join their own national Forces, but if they do not do so, 
they will, at the end of the period, become liable to be called up to the Brit- 
ish Forces. It is proposed then that they should normally be posted to the 
Pioneer Corps, except those who have certain specialist qualifications which 
can be best used in the Royal Air Force.’ 

Econ SCHWELB 
1° Article 1 (2)b of the Order S.R.&O., 1944, No. 991. 
1 Section 1 (3)b of the Allied Powers (War Service) Act, 1942. 
12 Section 4 of the Act, Article 2 (2) of the Order. 
13 Section of the National Service (No. 2) Act, 1941. 
14 Section 1 (2) of the Allied Powers (War Service) Act, 1942. 


16 Section 3 (1)c of the Act. 
16 Mr. McCorquodale in the statement quoted, above, note 8. 
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For THE Periop Aucust 16-NOvVEMBER 15, 1944 
(Including earlier events not previously noted) 
WITH REFERENCES 


Abbreviations: B. I. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Cmd., Great Britain Parliamentary Papers by Command; Cong. Rec., Congres- 
sional Record; D. S. B., Department of State Bulletin; Ex. Agr. Ser., U.S. Executive Agree- 
ment Series; G. B. M. S., Great Britain Miscellaneous Series; G. B. T. S., Great Britain 
Treaty Series; P. A. U., Pan American Union Bulletin; U. S. 7. S., U.S. Treaty Series. 
June, 1944 

4-October 20 LiseraTeD TERRITORIES (Capitals). List of cities in the order in which 
they fell from German control: N. Y. Times, Oct. 21, 1944, p. 7. 
30 CanapAa—New ZEALAND. Signed mutual aid agreement at Ottawa which came 


into force the day of signature. D.S.B., Oct. 15, 1944, p. 443. Text: New Zea- 
land Treaty Ser. 1944, no. 2. 


August 
11 Brazit—Paracuay. Signed a railway convention at Rio de Janeiro. D.S. B., 
Sept. 17, 1944, p. 307. 


15-17 Reruceges. At meeting of the 4th plenary session of the Intergovernmental Com- 
mittee on Refugees in London, representatives were present from 30 governments. 
Sir Herbert Emerson, who was reappointed, was instructed to invite the govern- 
ments of Argentina, Belgium, Brazil, Chile, Czechoslovakia, France, Poland, the 
United Kingdom and the United States to appoint experts to a Commission to 
study the question of adoption of an internationally recognized identity and travel 
document for stateless persons. The Commission was given power to make recom- 
mendations to governments. London Times, Aug. 18, 1944, p. 8. Rules for the 
constitution and procedure of the Committee: Intergovernmental Committee on 
Refugees. Report of 4th plenary session, August, 1944, pp. 42-50. 


15-September 2 Pan AMERICAN CONFERENCE ON GEOGRAPHY AND CARTOGRAPHY. 2d 
conference met at Rio de Janeiro with all American nations represented except 
El Salvador, Haiti and Nicaragua. U.S. delegates and brief summary: D. S. B., 
Oct. 22, 1944, p. 475. 


16 ARGENTINA—UNITED States. United States halted gold shipments to Argentina. 
N.Y. Times, Aug. 17, 1944, p. 1. 


17 Jews IN Hungary. United States Department of State announced that the United 
States and Great Britain had accepted Hungarian Government’s offer to release 
Jews (as reported July 18 from Switzerland) and that Anglo-Americans would 
undertake to care for Hungarian Jews reaching neutral or United Nations’ terri- 
tory. N.Y. Times, Aug. 18, 1944, p. 5; D. S. B., Aug. 20, 1944, p. 175. Report 
of July 18: B. I. N., Aug. 5, 1944, p. 649. Text of joint declaration of August 17: 
London Times, Aug. 18, 1944, p. 3. 


21—September 29 DumpBarton Oaks. Conversations on an international organization for 
peace and security opened August 21 in Washington. N.Y. Times, Aug. 22, 1944, 
p. 1. U.S., British and Russian delegations: N. Y. Times, Aug. 22, 1944, p. 8; 
D. S. B., Aug. 6, and 20, 1944, pp. 1383 and 174. Addresses at opening session: 
Cong. Record (daily) Aug. 23, 1944, pp. 7303-7305; D. S. B., Aug. 27, 1944, pp. 
197-202; 78th Cong., 2d sess. Senate Doc. 231; N. Y. Times, Aug. 22, 1944, p. 12. 
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On Aug. 29 a joint communiqué announced agreement on an outline for a security 
league. Text of communiqué: N. Y. Times, Aug. 30, 1944, pp. 1, 11; D. S. B., 
Sept. 3, 1944, p. 233. Closed Sept. 29. Text of joint statement: D. S. B., Oct. 1, 
1944, p. 342. 


22 CZECHOSLOVAKIA (in exile)—-FRENCH COMMITTEE OF NATIONAL LIBERATION. Issued 
a common declaration reaffirming their 1941 repudiation of the German occupation 
and Munich agreement. N.Y. Times, Aug. 23, 1944, p.6. Text: London Times, 
Aug. 23, 1944, p. 4. 


23/September 12 Armistice (Rumanian). Rumania accepted armistice terms August 23, 
offered by the U.S.S.R., Great Britain and United States, in a proclamation order- 
ing Rumanian troops to cease hostilities against the Red Army. WN. Y. Times, 
Aug. 24, 1944, p. 1. Text of proclamation: p. 11. Signed armistice at Moscow 
Sept. 12. London Times, Sept. 14, 1944, p.4. Text: N. Y. Times Sept. 14, 1944, 
p. 12; Cong. Record (daily) Sept. 19, 1944, pp. 8027-8029; D. S. B., Sept. 17, 1944, 
pp. 289-292. Summary: B. J. N., Sept. 30, 1944, pp. 810-811. 


23-27 France (Vichy). Diplomatic relations were broken off by the following: Switzer- 
land, Aug. 23; Sweden, Aug. 24; Portugal, Aug. 25; Turkey, Aug. 26; Vatican, 
Aug. 27. B.I.N., Sept. 2, 1944, p. 728. Spain, Aug. 27. B. J. N., Sept. 16, 
1944, p. 776. Ireland, late in August. B.J.N., Nov. 11, 1944, p. 969. 


24 FRANCE (Provisional Government)—UNiTED States. Department of State and the 
War Department issued a joint statement, announcing that by an exchange of 
letters with Gen. Koenig (French), Gen. Eisenhower had put into effect this day 
certain agreements respecting administration of civil affairs and related subjects 
in continental France. Text of statement: N. Y. Times, Aug. 26, 1944, p. 5; 
D. 8S. B., Aug. 27, 1944, pp. 204-205. 


24-November 10 France (Provisional Government) RecoGnition. Spanish Foreign 
Minister received French delegate on Aug. 24. B. J. N., Sept. 2, 1944, p. 740. 
Other recognitions: Cuba, Sept. 8. N. Y. Times, Sept. 10, 1944, p. 4; London 
Times, Sept. 12, 1944, p. 3. Soviet Russia, Oct. 23. Text of Russian statement: 
N.Y. Times, Oct. 24, 1944, p.4. United States, Oct.23. Text of U.S. statement: 
p.4; D.S. B., Oct. 29, 1944, p.491. Great Britain, Oct.23. Text of statement for 
United Kingdom, Australia and Canada: London Times, Oct. 24, 1944, p.4. New 
Zealand, Nicaragua, China, Brazil, South Africa, Peru, Haiti, Venezuela, Oct. 24. 
N. Y. Times, Oct. 25, 1944, p. 6. Sweden, Oct. 27. Spain, Oct. 31. B. J. N., 
Nov. 11, 1944, p. 979. Switzerland, Oct. 31. N.Y. Times, Nov. 1, 1944, p. 9. 
The Irish Minister was instructed the last of August to establish contact. B.J.N., 
Nov. 11, 1944, p. 969. Alphabetical list of 31 countries granting recognition, as of 
Nov. 10: Free France (N. Y.) Dec. 1, 1944, p. 437. 


25 FRANCE (Provisional Government)—GreEat Britain. Signed agreement at London 
concerning civil administration ‘‘arrangements to be made in France, as and when, 
it was liberated.” B.J.N., Sept. 2, 1944, p. 732. The agreement was stated to be 
essentially temporary and practical. 


25/28 Paris. Final unconditional surrender was signed August 25. Text of order to 
German troops: N. Y. Times, Aug. 27, 1944, pp. 1, 26. The city was delivered to 
Lt. Gen. J.-P. Koenig, military commander of Paris, at noon on Aug. 28. N.Y. 
Times, Aug. 29, 1944, p. 1. 

25/September 1 Prisoners OF War. Department of State issued statements concerning 
transfer of funds for the relief of prisoners in the Philippines, and transport of 
supplies to prisoners held by Japan. D.S. B., Aug. 27 and Sept. 3, 1944, pp. 206 
and 235. 
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25-September 27 War Dectarations. Rumania on Germany, Aug. 25. N. Y. Times, 
Aug. 26, 1944, p. 1; London Times, Aug. 26, 1944, p. 4. Russia on Bulgaria, 
Sept. 5. Text of Soviet declaration: N. Y. Times, Sept. 6, 1944, p. 12; Russian 
Embassy. Information Bulletin, Sept. 8, 1944, p.1. Bulgaria on Germany, Sept. 
8. London Times, Sept. 9, 1944, p.4; B. 7. N., Sept. 16, 1944, p.772. San Marino 
on Germany, Sept.21. N.Y. Times, Sept. 23, 1944, p.4. Italian Undersecretary 
of Foreign Affairs stated Sept. 27 Italy considers that a state of war exists between 
the two countries. N.Y. Times, Sept. 28, 1944, p. 6. 


26 Inp1a—UnirTep States. Department of State announced the conclusion of ‘‘pre- 
liminary and exploratory’”’ talks relating to postwar civil aviation. N.Y. Times, 
Aug. 27, 1944, p. 9; D. S. B., Aug. 27, 1944, p. 209. 


29 Po.isH Home Army. United States Department of State issued statement recog- 
nizing the Polish Home Army as a combat force, and warning Germany it would be 
held responsible for any reprisals against this hitherto underground army. Great 
Britain issued asimilar statement. Text: London Times, Aug. 30,1944, p.4. Text 
of U.S. statement: N. Y. Times, Aug. 30, 1944, p. 8; D. S. B., Sept. 3, 1944, p. 246. 


30 UnrtTED Nations COMMISSION FOR THE INVESTIGATION OF WaR CriIMES. Chairman 
of the Commission announced that a preliminary roster had been drawn up. 
N.Y. Times, Aug. 31, 1944, p. 8. 


30/October 10 War Crimes. Text of Secretary Hull’s statement concerning German 
atrocities in Poland and warning from the Department of State to Germany against 
plans for extermination of Polish citizens: N. Y. Times, Oct. 11, 1944, p.4; D. S. B., 
Sept. 3 and Oct. 15, 1944, pp. 235 and 428. 


30/November 15 CzecHosLovaK Forces. On August 30 the Czech Government declared 
all military and guerrilla detachments, as well as civilians fighting against the 
Germans, to be members of the regular Czechoslovak Army. London Times, Aug. 
31, 1944, p.4. Secretary of State Hull announced Sept. 7 that the United States 
had recognized these forces as regular combat forces to be treated according to the 
laws and customs of war. N. Y. Times, Sept. 8, 1944, p. 6; D. S. B., Sept. 10, 
1944, p. 263. Announcement made November 15 that United States had again 
warned Germany on war prisoner status of Czech officers and soldiers. N. Y. 
Times, Nov. 16, 1944, p. 4; D. S. B., Nov. 19, 1944, p. 596. 


31 PoLanD (in exile)—Soviet Russia. Premier Mikolajcezyk made public his 9-point 
proposal for reaching an accord with Russia. N.Y. Times, Sept. 1, 1944, p. 8. 


September, 1944 
3 Woritp War. Text of Gen. Eisenhower’s message to the German army concerning 
Belgian forces of resistance: N. Y. Times, Sept. 4, 1944, p. 6. 


FInLanD—Soviet Russia. Fighting ceased. N.Y. Times, Sept. 5, 1944, p. 1. 


5 BELGIUM—LUXEMBOURG—THE NETHERLANDS. Signed a customs union agreement 
at London. B. I. N., Sept. 16, 1944, p. 786; D. S. B., Nov. 5, 1944, p. 562. 


5 NETHERLANDS (in exile). Royal decree, drawn up a year ago, was made effective. 
It provides for administration of the country by Netherlands military authorities 
responsible to the civil government. N.Y. Times, Sept. 6, 1944, p. 5; Netherlands 
News (N. Y.) Sept. 15, 1944, pp. 200-203. The decree was published in London 
on August 18. B.J.N., Sept. 2, 1944, p. 736. 

5/6 Butcaria—Germany. Diplomatic relations were broken off by Bulgaria on Sept. 5. 
B. I. N., Sept. 16, 1944, pp. 771-772. Bulgaria announced Sept. 6 all German 
troops in the country had been disarmed and interned. N. Y. Times, Sept. 7, 
1944, p. 10. 
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5/9 Butearta—Soviet Russia. Announcement was made Sept. 9 of Russia’s decision 
to grant Bulgaria’s request of the 5th for an armistice. B. J. N., Sept. 16, 1944, 
p. 772; N. Y. Times, Sept. 10, 1944, pp. 1, 15. 


8 Beuerum. Belgian Cabinet met in Brussels, thereby becoming the first of the exiled 
governments to return to its homeland. N.Y. Times, Sept. 9, 1944, pp. 1, 5. 


9 EMERGENCY ADvisORY COMMITTEE FOR Po.iticAL Derense. Argentine Foreign 
Minister announced decision to withdraw from the Committee. Text of com- 
muniqué: N. Y. Times, Sept. 10, 1944, p. 29. 


9/11 France (Provisional Government). Issued a proclamation abolishing all the laws 
promulgated by the former Vichy Government. On the 11th another proclama- 
tion announced the ‘‘‘ French State’ abolished with all its laws; France remained a 
Republic,” and ‘‘legally has never ceased to exist.” B.J. N., Sept. 16, 1944, p. 
777. 


9/14 CoMMITTEE OF NATIONAL LIBERATION—SovieT Russia. Announced Sept. 
14 signature on Sept. 9 of an agreement with two Soviet Republics for the exchange, 
on a voluntary basis, of minority populations living in long-disputed areas. N. Y. 
Times, Sept. 15, 1944, p. 7; C. S. Monitor, Sept. 15, 1944, p. 1; B. J. N., Sept. 30, 
1944, p. 834. 


10 GREEK COMMITTEE OF NaTIONAL LIBERATION. According to announcement at 
Cairo the Committee, formed March 12, 1944, ceased to exist after the entry of the 
EAM and Communists into the Greek Government. WN. Y. Times, Sept. 11, 1944, 
p. 8. 


10 Inaq—Soviet Russia. Established diplomatic relations. B. I. N., Sept. 16, 1944, 
p. 796. 


11 Rervuceses. Ankara (Turkey) radio announced decision to refuse admission to mili- 
tary and civil refugees. B. J. N., Sept. 16, 1944, p. 792. 


11-14 American Bar AssociaTION. 67th session opened Sept. 11 at Chicago. WN. Y. 
Times, Sept. 12, 1944, pp. 1, 23. On Sept. 13 the Association approved 3 proposals 
for postwar international organization of courts. Text of 3 recommendations: 
N. Y. Times, Sept. 14, 1944, p. 11. 


11-16 QuEBEC CONFERENCE. Prime Minister Churchill and President Roosevelt met 
in Quebec to discuss plans for the defeat of Japan. Text of message from Marshal 
Stalin, expressing his regret for being unable to attend: N. Y. Times, Sept. 12, 1944, 
p. 6; London Times, Sept. 13, 1944, p.4. Text of joint statement issued Sept. 16: 
N. Y. Times, Sept. 17, 1944, p. 1. 


15/18 Costa Rica—PanamMa. Signed Sept. 15 the ‘‘acta final” and general map, deter- 
mining their common border, in dispute since 1825. Signed and exchanged formal 
notes Sept. 18, ratifying the boundary convention signed at San José, May 1, 1941. 
D. S. B., Oct. 8, 1944, pp. 390-391. 


16-26 U.N.R.R.A. Counciu. 2d session opened at Montreal Sept. 16. L. B. Pearson of 
Canada was elected chairman. WN. Y. Times, Sept. 17, 1944, p. 23. U.S. delega- 
tion: D. S. B., Sept. 10, 1944, p. 255. Voted on Sept. 18 to consider expanding its 
operations to include Italy. N.Y. Times, Sept. 19, 1944, p.6. At closing plenary 
meeting on Sept. 26 the Council approved reports and adopted resolutions sub- 
mitted by its committees on policy, procedures and displaced persons. Summary 
of activities: N. Y. Times, Sept. 27, 1944, p. 13. 


17 FINLAND—GERMANY. Finnish press announced existence of a state of war. WN. Y. 
Times, Sept. 18, 1944, p. 6. 
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18 ALLIED Miuirary GOVERNMENT IN GERMANY. Text of announcement that AMG 
will operate in areas occupied by Anglo-American armies and will make destruction 
of national socialism its chief objective: N. Y. Times, Sept. 19, 1944, p. 7. 


19 LeBANON—UNITED Srates. George Wadsworth appointed Minister to Lebanon 
and Syria. N. Y. Times, Sept. 20, 1944, p. 11; Sept. 21, p. 14; D. S. B., Sept. 24, 
1944, p. 313. Texts of notes exchanged Sept. 7 and 8: pp. 314-315. 


19 Syria—Unitep States. George Wadsworth appointed Minister to Syria and the 
Lebanon. N. Y. Times, Sept. 20, 1944, p. 11; D. S. B., Sept. 24, 1944, p. 313. 
Texts of notes exchanged Sept. 7-8: p. 314. 


19/23 Armistice (Finnish). Text of armistice signed at Moscow on Sept. 19 with Great 
Britain and Russia: London Times, Sept. 21, 1944, p.3; N. Y. Times, Sept. 21, 1944, 
p. 12. [The text varies in the two sources.} Summary: B. J. N., Sept. 30, 1944, 
pp. 811-812. Ratified Sept. 23 by Finnish Parliament: London Times, Sept. 25, 
1944, p. 3. 


20 CROATIA—FINLAND. Finland broke off diplomatic relations. B. I. N., Sept. 30, 
1944, p. 826; London Times, Sept. 21, 1944, p. 4. 


20 Frntanp—Hone@ary. Finland broke off diplomatic relations. B. J. N., Sept. 30, 
1944, p. 826; London Times, Sept. 21, 1944, p. 4. 


20 FINLAND—SLOVAKIA. Diplomatic relations severed by Finland. B. I. N., Sept. 
30, 1944, p. 826; London Times, Sept. 21, 1944, p. 4. 


21/24 Bexterom. Prince Charles was sworn in as Regent Sept. 21, to serve until King 
Leopold’s return. N.Y. Times, Sept. 22, 1944, p. 4. On Sept. 24 the Regent 
asked M. Pierlot to form a Cabinet. B. J. N., Sept. 30, 1944, p. 821. 


21 FraNcE (Provisional Government)—UniTEp Srates. President Roosevelt ap- 
pointed Jefferson Caffery as representative of the United States to the de facto 
French authority, now established at Paris. D. S. B., Sept. 24, 1944, p. 332; 
N.Y. Times, Sept. 22, 1944, p. 1. 


22 FInLaAND—JapPaN. Finland broke off diplomatic and consular relations. N. Y. 
Times, Sept. 23, 1944, p. 5; London Times, Sept. 23, 1944, p. 4. 


23 Swepen. Announced closing of all Baltic ports and territorial waters to foreign 
shipping from Sept. 27. 8. J. N., Sept. 30, 1944, p. 835. 


25-October 8 ARraB CONFERENCE. Opened Sept. 25 at Alexandria, Egypt. London 
Times, Sept. 26, 1944, p. 3. Ended sessions Oct. 8 with delegates from Syria, 
Trans-Jordan, Iraq, Lebanon and Egypt signing a protocol providing for creation 
of an Arab league. WN. Y. Times, Oct. 9, 1944, p. 6; London Times, Oct. 9, 1944, 
p. 3. 


26 ARGENTINA—UNITED States. Department of State announced ban on United 
States ships calling at Argentine ports after Oct. 1. N.Y. Times, Sept. 27, 1944, 


26 Iraty. Text of joint statement issued by President Roosevelt and Prime Minister 
Churchill outlining plans for diplomatic, financial and political aid to Italy through 
U.N.R.R.A. Text: N. Y. Times, Sept. 27, 1944, p. 6. 


26/28 War Crimes. Verbal notes were delivered to Great Britain on Sept. 26 by Argen- 
tine Ambassador informing Great Britain that war criminals would be barred from 
Argentina. Text of Argentine announcement of Sept. 28: N. Y. Times, Sept. 29, 
1944, pp.1,15. Text of U.S. statement: p. 15; D. S. B., Oct. 1, 1944, pp. 339-340. 
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26/November 10 ALLIED ConTRoL ComMIssION FOR ITALy. In consequence of the Allied 
decision to grant more control to the Italian administration, it was announced that 
the name of the Commission will hereafter be ‘‘The Allied Commission.” B.J.N., 
Oct. 14, 1944, p. 880. Announcement of Nov. 10 stated that Harold MacMillan 
would become president of the Commission. D. S. B. Nov. 12, 1944, p. 583; 
N.Y. Times, Nov. 11, 1944, p. 5. 


28 GERMANY— UNITED Srates. Gen. Eisenhower’s first Proclamation to the German 
people was issued. Text: NV. Y. Times, Sept. 29, 1944, pp. 1, 5. 


28 Surppinc AGREEMENT. Department of State announced that United States, United 
Kingdom, Belgium, Canada, Greece, The Netherlands, Norway and Poland had 
signed an agreement in London on August 5, providing for the pooling of ships 
carrying essential supplies. The French Committee of National Liberation had 
indicated its ships would continue at the disposition of the United Nations. Text 
of agreement and annex: D. S. B., Oct. 1, 1944, pp. 358-361; G.B.M.S. No. 3 
(1944), Cmd. 6556. 


28 Soviet Russta—YvuGosLtav CoMMITTEE OF NATIONAL LIBERATION. Text of Offi- 
cial Russian statement on relations between the Red Army and Marshal Tito’s 
forces: London Times, Sept. 29, 1944, p. 4. 


29-October 7 DumBarton Oaks. Second phase of the Conference opened Sept. 29, with 
delegations from United States, Great Britain and China. Texts of addresses by 
the chairmen of delegations: N. Y. Times, Sept. 30, 1944, p. 5; D. S. B., Oct. 1, 
1944, pp. 342-345. Texts of statements at close of the Conference: N. Y. Times, 
Oct. 8, 1944, p. 32. Text of plan for an international organization: N. Y. Times, 
Oct. 10, 1944, p. 12; G.B.M.S. No. 4 (1944), Cmd. 6560; D. S. B., Oct. 8, 1944, 
pp. 368-374. Various Conference documents: pp. 365-376; Dept. of State. Con- 
ference Series, No. 56. 


30 FRANCE (Provisional Government). The Government announced its decision to can- 
cel all existing commercial accords, including tariff privileges. N.Y. Times, Oct. 
1, 1944, p. 13. 


October, 1944 


2 Axis Powers—Braziu. Patents owned by Axis subjects were seized, and placed 
under the direction of the Bank of Brazil, which has authority to transfer title to 
third parties if approved by the Government. N.Y. Times. Oct. 3, 1944, p. 4. 


2 Mexican Ort. Announcement of Mexican payment in the amount of $4,085,327.45, 
an installment due under the agreement reached by exchange of notes, Sept. 29, 


1943, as a consequence of the expropriation of petroleum properties in Mexico. 
D. S. B., Oct. 9, 1944, p. 385. 


4 BuLGaRIa—GERMANY. Announced from Berne that Bulgarian note to Germany 
charged Germany violated rights of man and the Hague Convention by forced in- 
duction of Bulgarians into the German armed forces. N.Y. Times, Oct. 5, 1944, 
p. 8. 


4-November 15 WarCrimes. Department of State announced despatch of notes to neu- 
tral countries requesting adoption of measures to prevent enemy governments and 
individuals retaining their loot under neutral protection. Great Britain took sim- 
ilar action. N. Y. Times, Oct. 5, 1944, p. 1. Text of U.S. statement: p. 4; 
D. S. B., Oct. 9, 1944, pp. 383-384. On Nov. 15 the Department of State made 
public Irish memorandum which stated the Government found no legal basis for 
plea to bar Axis refugees. Text of Irish memorandum: N. Y. Times, Nov. 16, 
1944, p. 3; D. S. B., Nov. 19, 1944, p. 591. 
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5 BreLeromM—GreatT Brirain. Signed financial agreement confirming the existing rate 
of Belgian francs to the pound. WN. Y. Times, Oct. 6, 1944, p. 7. Main points: 
London Times, Oct. 6, 1944, p.4. Comment: p. 9. Text: Belgium no. 1 (1944) 
Cmd. 6557. The new agreement abrogates the financial agreements of June 7, 
1940 and of Jan. 21, 1941. D.S.B., Oct. 29, 1944, p. 526. 


8 CanaDA—GreEaT Britain—Soviet Russia. Signed protocol for compensation by 
Russia of Canadian interests in the Petsamo nickel mines, ceded to Russia by Fin- 
land. B.I.N., Oct. 28, 1944, pp. 939-940. 


8 Iraty. Appointed diplomatic representatives to Turkey, Spain, Portugal and 
Sweden. B.I.N., Oct. 14, 1944, p. 881. 


9-18 CHURCHILL—STALIN CONFERENCE. Text of communiqué issued at close of meetings 
at Moscow: N. Y. Times, Oct. 21, 1944, p. 5. 


10 TRANSPORT CONFERENCE. International conference on European Inland Transport 
opened at London. U.S. delegation: D. S. B., Oct. 22, 1944, pp. 480-481. Con- 
vened to discuss arrangements for transport in continental Europe after liberation 
of territories of the United Nations and the occupation of enemy territories. 12 
countries participated with the Danish Minister in London sitting as an observer. 
B.I.N., Oct. 28, 1944, p. 930. 


11 CanaDA—GREaT Brirarn—UNITeED Srates. President Roosevelt issued Proclama- 
tion no. 2626 respecting criminal offenses committed by armed forces of Canada 
and the United Kingdom within the United States. D.S. B., Oct. 22, 1944, p. 
481. Text of proclamation: 8 Federal Register 12403. 


11/28 Armistice (Bulgarian). On Oct. 11 Bulgaria accepted preliminary armistice condi- 
tions from the Allies. N.Y. Times, Oct. 12, 1944, pp. 1, 18; London Times, Oct. 
12, 1944, p. 4. Bulgaria announced withdrawal of troops from Greece Oct. 12. 
N. Y. Times, Oct. 13, 1944, p. 8. Bulgaria signed an armistice with the United 
Nations at Moscow on Oct. 28. N. Y. Times, Oct. 28, 1944, pp. 1, 11. Text: 
N.Y. Times, Oct. 30, 1944, p. 5; D. S. B. Oct. 29, 1944, pp. 492-494. A protocol to 
the armistice was also signed. Summary of armistice terms: London Times, Oct. 
30, 1944, p. 3. Corrigenda regarding armistice terms: D. S. B., Nov. 19, 1944, 
p. 616. 


15-16 Armistice (Hungarian). Admiral Horthy announced Oct. 15 he had asked the Allies 
to grant an armistice. N.Y. Times, Oct. 16, 1944, p. 1; London Times, Oct. 16, 
1944, p.14. Text of Horthy’s armistice appeal: N. Y. Times, Oct. 17, 1944, p. 9. 
An order of the day (Oct. 16), allegedly signed by Horthy, revoked armistice 
proclamation: p.1. Horthy was deposed Oct. 16, and M. de Szalasi was installed. 
London Times, Oct. 17, 1944, p. 4. 


17 AviaTION. British Government issued White Paper outlining its policy for the regu- 
lation of postwar air transport. Text: Cmd. 6561; London Times, Oct. 18, 1944, 
p. 2. 


17/November 9 Inan—Soviet Russia. Soviet press announced Iranian Government had 
refused Soviet proposal for the immediate granting of a concession for the exploita- 
tion of oil deposits in northern Iran. N.Y. Times, Oct. 18, 1944, p. 10. Iranian 
Cabinet resigned Nov.9. N.Y. Times, Nov. 10, 1944, p.7. Summary of reasons 
for Iranian refusal: London Times, Nov. 2, 1944, p. 4; B. J. N., Nov. 11, 1944, 
pp. 975-976. 


18 Auurep MiuiTary GOVERNMENT IN GERMANY. Code for control of Germany during 
the war period announced. Summary: N. Y. Times, Oct. 19, 1944, pp. 1, 10. 


E 
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18 GERMANY. Text of decree for the organization of the Volkssturm, which will include 
all men between 16 and 60, able to bear arms: N. Y. Times, Oct. 19, 1944, p.9. In 
the meaning of the Army Law the Volkssturm’s members will be soldiers during 
their term of service. Excerpts: London Times, Oct. 19, 1944, p. 3. 


19 GREECE. On the day following return to the capital, Premier Papandreou presided 
at first meeting of the Cabinet in Athens since the German occupation in 1941. 
N.Y. Times, Oct. 21, 1944, p. 8. 


23-27 AvIATION CONFERENCE. Delegates from eight countries of the British Empire held 
an informal and exploratory conference at Montreal. London Times, Oct. 24, 
1944, p.3;N. Y. Times, Oct. 24, 1944, p. 12. Delegates from the United Kingdom: 
London Times, Oct. 23, 1944, p. 5. Summary of meeting: N. Y. Times, Oct. 28, 
1944, p. 13. 


25 Great Britrain—ITaLy. Resumed diplomatic relations. N. Y. Times, Oct. 26, 
1944, p. 1. 


25 Itraty—UnItTEp Srates. Decision by United States to resume diplomatic relations. 
N.Y. Times, Oct. 26, 1944, p. 1; D. S. B., Oct. 29, 1944, p. 491. 


25/27 Irau1an RecoenitTion. Granted by Chile and Cuba on Oct. 25, and by Nicaragua 
on Oct. 27. N.Y. Times, Oct. 26 and 28, 1944, pp. 10 and 7. 


26 Norway (in exile)—Soviet Russia. Text of King Haakon’s broadcast to Norway 
regarding operations of Russian troops on Norwegian soil: London Times, Oct. 27, 
1944, p. 4. 


27—November 1 Fore1GN MINISTERS OF THE AMERICAN REPUBLICS CONSULTATIVE MEET- 
inc. Argentine Foreign Minister announced that Argentina had sent a memoran- 
dum to all the Republics demanding a meeting. N. Y. Times, Oct. 28, 1944, pp. 
1,7. Text of Argentine memo: p.7. The bid was referred Nov. 1 to the American 
Republics by the Governing Board of the Pan American Union. WN. Y. Times, 
Nov. 2, 1944, p. 10. 


November, 1944 

1-December 7 AviaTION CONFERENCE. International Civil Aviation Conference opened 
at Chicago on Nov. 1, with more than 50 countries represented. N. Y. Times, 
Nov. 2, 1944, p.1. Text of President Roosevelt’s message: p. 11; D. S. B., Nov. 5, 
1944, p. 529. Text of invitation to the Conference: D. S. B., Sept. 17, 1944, pp. 
298-299, 305. On Oct. 29 Russia rejected invitation to attend because of the ex- 
pected presence of delegates from Switzerland, Portugal and Spain, countries main- 
taining a pro-Fascist policy, according to Russian claims. N. Y. Times, Oct. 30, 
1944, pp. 1, 6. Text of Russian statement: London Times, Oct. 30, 1944, p. 4. 
U. S. delegation and secretariat: D. S. B., Oct. 29, 1944, pp. 498-499, 525. Mr. 
Berle’s address of Nov. 2 outlined United States policy. Summary: N. Y. Times, 
Nov. 3, 1944, p.5. Text of statement issued Nov. 5 by the Latin American bloc of 
nations: N. Y. Times, Nov. 6, 1944, p. 8. 51 nations signed Final Act on Dec. 7. 
N.Y. Times, Dec. 8, 1944, p.17. The Final Act, adopted Dec. 5, includes a Con- 
vention providing for a permanent organization to be named the International 
Civil Aviation Organization. There is also an agreement for an interim council, 
pending ratification of the permanent convention. Summary of agreement: 
N. Y. Times, Dec. 6, 1944, p. 18. 


4 Cuina—Iraty. Italian Government announced Chinese decision to resume diplo- 
matic relations. N.Y. Times, Nov. 5, 1944, p. 20. 

4 FRANCE (Provisional Government)—Unirep Srates. Text of French note inviting 

President Roosevelt to visit Paris: D. S. B., Nov. 5, 1944, p. 536. 
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Soviet Russt1a—SwiTZERLAND. Russia announced refusal to resume diplomatic re- 
lations. N.Y. Times, Nov. 5, 1944, p. 32. Swiss Foreign Minister resigned Nov. 
7. N.Y. Times, Nov. 11, 1944, p. 3. 


Japan—Soviet Russia. In an address Premier Stalin named Japan and Germany 
as typical aggressors, urged creation of a special postwar armed organization, em- 
powered to act to ‘‘avert or suppress aggression.”’ Text: N. Y. Times, Nov. 7, 
1944, p. 8; Russian Embassy. Information Bulletin, Nov. 14, 1944, no. 117, 
pp. 1-5. 


GUATEMALAN ReEcoeniTIon. Granted by United States and other American Re- 
publics. N.Y. Times, Nov. 8, 1944, p. 18. 


BuLGaRIA—TuRKEY. Announced resumption of commercial relations. N. Y. 
Times, Nov. 9, 1944, p. 9. 


FRENCH CONSULTATIVE ASSEMBLY. Met in Paris on Nov. 8, and elected Felix 
Goupin president of the Assembly. N. Y. Times, Nov. 9, 1944, p. 15; London 
Times, Nov. 9, 1944, p.3. Gen. de Gaulle pledged early elections and restoration 
of Republican institutions. N.Y. Times, Nov. 10, 1944, p. 12. 


Brue1an Gotp. Announcement that French Government had signed an agreement 
with Belgian Central Bank to pay back to the Belgian Bank 230 million francs 
deposited with the Bank of France before the war, and which fell into German 
hands at Dakar. N.Y. Times, Nov. 10, 1944, p. 5. 


PouisH Bounpary. Announcement made of Polish Government’s refusal to accept 
settlement of its eastern boundary without a comprehensive agreement embodying 
other points in its dispute with Russia. N.Y. Times, Nov. 10, 1944, pp. 1, 7. 


BusINEss CONFERENCE. The International Business Conference, held under the aus- 
pices of the American Section, Chamber of Commerce of the U. S. A., National 
Foreign Trade Conference and National Association of Manufacturers, met at 
Rye, N. Y., with 500 participants from 52 countries. N.Y. Times, Nov. 11, 1944, 
p. 20. 


EvrRopreaNn Apvisory Commission. Announcement of invitation to the French Pro- 
visional Government to full membership on the Commission. D. S. B., Nov. 12, 
1944, p. 583; London Times, Nov. 13, 1944, p. 4. 


GERMANY—SwEDEN. Announcement made of Swedish protest against German 
threat to cut Swedish shipping routes with Finland and Russia, as contained in 
military communiqué of Nov. 9. WN. Y. Times, Nov. 12, 1944, p. 30. 


Oprum. Afghan Foreign Office confirmed the Government’s decision to prohibit the 
cultivation of the opium poppy plant from March 21, 1945. This decision was 
reached in conformity with the invitation from the United States to opium-produc- 
ing countries to limit production to strictly medicinal and scientific purposes. 
D. S. B., Nov. 26, 1944, p. 629. 


TRAVEL REGULATIONS. Department of State declared 9 countries open to civilian 
travel, without requirement of military approval. N. Y. Times, Nov. 12, 1944, 
p. 22; D. S. B., Nov. 12, 1944, p. 584. 


Axis Powers—Costa Rica. Costa Rican Congress passed a law entitling Costa 
Rican prisoners of war or civilians interned in Germany and Japan to an indemnity 
to be paid from Axis resources, held by the Alien Property Custodian. N. Y. 
Times, Nov. 14, 1944, p. 7. 


Mexico—Unirep Sratses. Signed protocol supplementary to the treaty of Feb. 3, 
1944, relating to utilization of waters of the Colorado and Tijuana Rivers and of the 
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Rio Grande. By its own terms the protocol is made an integral part of the treaty. 
D. S. B., Nov. 19, 1944, p. 616. Text: 78th Cong., 2d sess. Ex. H; Cong., Rec. 
(daily), Nov. 24, 1944, p. 8478. 


15 ANDORRA. Announcement of despatch of French policing troops to the small re- 
public, in which order is maintained jointly by co-princes, the French Chief of 
state and the Spanish Bishop of Urgel. N.Y. Times, Nov. 16, 1944, p. 5. 


20 DvuMBARTON Oaks. Text of questionnaire and chart issued by the Department of 
State to show structure of the proposed international organization: N. Y. Times, 
Nov. 21, 1944, p. 4; D. S. B., Nov. 26, 1944, pp. 631-635. 


INTERNATIONAL CONVENTIONS 


EDUCATIONAL AND Pusuiciry Firms. Buenos Aires, Dec. 23, 1936. 
Ratification deposited: 
Ecuador. Oct. 20, 1944. D.S.B., Nov. 12, 1944, p. 585. 
INTER-AMERICAN AUTOMOTIVE TRAFFIC. Washington, Dec. 15, 1943. 
Ratification deposited: 
Nicaragua. Aug. 31, 1944. D.S.B., Sept. 10, 1944, p. 284. 
Signature: 
Chile (with reservations) Oct. 27, 1944. D.S. B., Nov. 12, 1944, p. 585. 
INTER-AMERICAN INSTITUTE OF AGRICULTURAL ScIENCES. Washington, Jan. 15, 1944. 
Promulgation: 
United States. Sept. 8, 1944. 
Ratification deposited: 
United States. July 5, 1944. 
To enter into force: Nov. 30, 1944. D.S.B., Sept. 10 and Oct. 8, 1944, pp. 284 and 386. 
Signature: 
Venezuela (with reservations) Oct. 10, 1944. D.S. B., Oct. 22, 1944, p. 481. 
PrIsONERS OF Wark. Geneva, July 27, 1929. 
Ratification deposited: 
Venezuela. July 15, 1944 (effective Jan. 15, 1945). D.S. B., Oct. 1, 1944, p. 361. 
Rep Cross. Geneva, July 27, 1929. 
Ratification deposited: 
Venezuela. July 15, 1944 (effective Jan. 15, 1945). D.S.B., Oct. 1, 1944, p. 361. 
Sucar Propucrion & MarKEtTING. Protocol. London, Aug. 31, 1944. 
Signatures: 
Australia, Belgium, Brazil, Cuba, Czechoslovakia, Dominican Republic, Haiti, Nether- 
lands, Peru, Philippine Islands, Poland, Portugal, South Africa, Soviet Russia, United 
Kingdom and United States (with reservations). D.S. B., Oct. 29, 1944, p. 526. 
This Protocol prolongs for one year from Aug. 31, 1944 the Protocol, signed at London, 
July 22, 1942. 
TrapE Mark AND CoMMERCIAL PRoTECTION CONVENTION AND Prorocet. Washington, 
Feb. 20, 1929. 
Denunciation: 
United States. Sept. 29, 1944 (effective Sept. 29, 1945). D. S. B., Oct. 15, 1944, p. 
442. 
Wuauine. Protocol. London, Feb. 7, 1944. 
Ratification deposited: 
Canada. Aug. 24, 1944. D.S. B., Sept. 17, 1944, p. 307. 
Witpiire PRESERVATION IN THE WESTERN HEMISPHERE. Washington, Oct. 12, 1940. 
Ratification deposited: 
Ecuador. Oct. 20, 1944. D.S. B., Nov. 12, 1944, p. 585. 
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JUDICIAL DECISIONS 
KANSAS v. MISSOURI 


SUPREME COURT OF THE UNITED STATES* 
[May 8, 1944.] 


Boundaries between states in rivers follow the middle line of the main navigable channel 
thereof; gradual changes of this line result in displacement of the boundary in accordance 
therewith while sudden changes have no such effect. 


Mr. Justice RuTLEDGE delivered the opinion of the Court. 


Kansas brings this original suit against Missouri to have determined their 
common boundary from the mouth of the Kaw or Kansas River northwardly, 
over a distance of approximately 128 miles, along the channel of the Missouri 
river to its intersection with Kansas’ north boundary line. 

At the time of Kansas’ admission to the Union, January 29, 1861, the 
western boundary of Missouri followed the thread of the Missouri River, 
that is, the middle line of its main navigable channel, between these points.' 
This line then became the common boundary of the two states.?_ The bill of 
complaint was filed in 1940. It alleged that the thread of the stream had 
shifted frequently, sometimes suddenly, sometimes gradually, and that these 
changes had caused controversies concerning the true boundary. When the 
proceeding began it was in dispute at a number of places. But during 
pendency of the suit the parties have settled all differences except one. This 
relates to the section of the boundary in the Forbes Bend region.‘ 

After the filing of the suit a master was appointed. Extensive hearings 
were held. Both documentary and oral evidence was presented. The 
master has filed his report, which makes findings and conclusions in favor 
of Missouri. Kansas says these are contrary to the law and to the weight 
of the evidence. 

The land in dispute consists of about 2,000 acres. This now lies on the 
Missouri side of the river toward the lower end of Forbes Bend. Kansas 
claims this land was at one time soil accreted to the Kansas bank, which an 

* No. 9, Original. October Term, 1943. 

1 Cf. Misscuri v. Kansas, 213 U. S. 78; Missouri v. Nebraska, 196 U. S. 23. 

? Act of Admission of Kansas, 12 Stat. 126; Kansas Constitution of 1859, Charters and Con- 
stitutions of the United States, Part I, 629, 630. 

>The complaint alleged disputes over the line at points along the river between War 
Department Survey Stations 399 and 405, at other points in Atchison County, Kansas, and 


at points along the river between War Department Survey Stations 510 and 515 (Forbes 
Bend). 

‘ Attempts at settlement by negotiation had been authorized by Kansas before this pro- 
ceeding was begun (Laws of Kansas, 1939, c. 355). Apparently they were unavailing, and 
this suit was instituted. After it was begun, however, the parties agreed to a settlement 
with respect to all areas but this one and incorporated it in this record. It will be made part 
of the decree. 
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avulsive change in the course of the main channel has put back on the 
Missouri side; or, in the alternative, that the tract formed as an island on the 
Kansas side of the main channel and, as a result of a sudden shift in that 
channel to the other side of the island and the drying up of the old course, it 
has become physically attached to Missouri. In either event, Kansas urges, 
it follows that the boundary remains at the center of the river’s former main 
channel. Missouri denies that the land accreted to Kansas, that there was 
avulsion, or that the island ever lay on the Kansas side of the main channel. 

The states are not in dispute about the applicable law. They agree that 
when changes take place by the slow and gradual process of accretion the 
boundary moves with the shifting in the main channel’s course.’ Likewise, 
they agree that a sudden or avulsive change in that course does not move the 
boundary, but leaves it where the channel formerly had run.® 

However, the parties are sharply at odds over the facts and the conclusions 
to be drawn from the evidence. In view of this and since we think the facts 
as presented by the evidence are conclusive of the controversy, it becomes 
necessary to sketch them and to refer to portions of the evidence in order to 
give an understanding of the issues and the basis for our conclusions. 


I 


Forbes Bend lies between Doniphan County, Kansas, and Holt County, 
Missouri. The disputed boundary, according to the master’s findings, ex- 
tends along the main channel of the river as it now flows for a distance of 
about five miles bending southeasterly from Channel Mileage Station 515 
to Station 510 (as measured and marked in 1890). As the river enters 
Forbes Bend from the north it flows east of south. Near the point of en- 
trance it is joined by Wolf Creek. This comes into the river from the Kansas 
side in an easterly direction. The mouth of Wolf Creek is roughly adjacent 
to Station 515. From this point the Kansas bluffs swing in a gradual convex 
curve southeasterly until they reach a point above Station 510. On the 
Missouri side the bluffs run, as they do on the Kansas side, generally south- 
easterly. Throughout the Forbes Bend region the distance as the crow flies 
from the Kansas bluffs to the Missouri bluffs is four miles more or less. 
Adjacent to and parallel with the Missouri bluffs, but between them and the 
river, lie tracks of the Burlington Railroad. 

The Missouri River is a vagrant, turbulent stream. Its name reflects this 
character. The Big Muddy is said to carry more silt than any other river 
except the Yellow River in China. It is constantly changing its course 
within the region between its bluffs, shifting from side to side as natural 
forces work upon its flow. Expert testimony is that a change of conditions 


5 Jeffries v. East Omaha Land Co., 134 U. S. 178; St. Clair County v. Lovingston, 23 Wall. 
46; Nebraska v. Iowa, 143 U.S. 359. 

§ Nebraska v. Iowa, 143 U.S. 359; Missouri v. Nebraska, 196 U. S. 23; Oklahoma v. Texas, 
260 U. S. 606. 
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in one bend produces changes as great, or nearly so, in the next bend 
below. 

The river flows around a big bend, known as Wolf Creek Bend, just before 
it reaches the mouth of Wolf Creek. Here it runs almost due south. It is 
conceded by all that in 1900 the river flowed southeasterly in a single channel 
from the mouth of Wolf Creek, hugging the Kansas bluffs throughout the 
entire course of flow to Station 510. As it presently flows, the river makes a 
wide arc, first to the left or Missouri bank in a course almost due east or 
north of east, before it turns sharply to the south again at a point midway 
between the bluffs, and follows this southerly course until it strikes the old 
main channel at the Kansas bluffs above Station 510. This bend now is in 
the form of a bow, with the river proper forming the bow and the old channel 
along the Kansas bank its string. Roughly, therefore, the difference be- 
tween the present flow through Forbes Bend and the flow in 1900 is the dif- 
ference between the bow and the string. At the center of the bow the dis- 
tance between the old channel and the present one appears to be at most one 
mile. 

However, as will appear, the channel’s present location results from more 
complex changes than merely a movement of the river north and east over 
the distance lying between these two channels. According to the greatly 
preponderant though not undisputed evidence, there was a division of chan- 
nels in Forbes Bend from about 1914 or 1917 to 1927 or 1928. During this 
time the more westerly or Kansas channel lay slightly west of where the pres- 
ent channel runs. The Missouri or easterly channel lay on the other side of 
the area in dispute, which then formed part of a bar or island. At one time, 
probably about 1922 or 1923, during the period of greatest erosion of the 
Missouri bank, this channel came within half a mile or less of the Burlington 
tracks. The Missouri channel, with the river above it, then followed a course 
almost due east or slightly north of east from below the mouth of Wolf Creek 
to the point of its closest approach to the railroad. Then it swung sharply 
to the south and in a curving line came back to join the original channel 
near the Kansas bluffs above Station 510. 

From the recital thus far it is clear that in 1900 the land which then lay 
where the disputed track now lies was Missouri land. This is undisputed. 
Likewise, the tract now is attached to Missouri on the easterly bank of the 
river. This is because the Missouri channel dried up during some five to 
eight years beginning around 1927 or earlier. But, before that process be- 
gan, for many years the land in question lay between the two channels. And 
it is from conflicting views concerning whether, how and when these major 
changes took place the parties derive their respective claims to sovereignty 
over this soil. 

Kansas first claims that the land in dispute became hers by accretion. Her 
principal theory is that beginning in 1900 and during a period extending to 
1917 or to 1927 the river channel, due to changes upstream, gradually moved 
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out from the Kansas bluffs over a distance of some three to three and a half 
miles to the north and east.’?. As Missouri soil thus was being cut away, it is 
said the land in question was built up gradually on the Kansas side. In any 
event, if it was not connected firmly to the Kansas shore it was separated 
only by narrow and irregular chutes and sloughs, not by any sort of regular 
channel. Then either in 1917 * or in 1927 ® ice jams forming in the river 
caused it suddenly to leave its channel near the Missouri bluffs and to open 
a new one near where the present channel runs. Relying upon accretion 
from 1900 to 1917 or 1927 for acquisition of the disputed area, Kansas relies 
upon avulsion in 1917 or 1927 to prevent losing the area again to Missouri. 
Her alternative theory of island formation is relied on in case that of accre- 
tion and avulsion fails on the proof. By this, the island formed on her side 
of the main channel and the subsequent shift of the main flow to the Kansas 
channel and drying up of the Missouri channel did not affect her jurisdiction. 

Missouri meets all of Kansas’ claims with denial on the facts. She says 
first that the land in question has been at no time accreted soil of Kansas. 
On the contrary, she claims that the disputed area formed as an island in the 
river bed beginning about 1910 or 1912, and from then until 1927 or 1928 
there was a divided flow around this island, a Missouri channel running 
north and east of it with a Kansas channel to the south and west. She 
insists that the Kansas channel always remained the main channel of the 
stream and only a minor one reached proximity to the railroad tracks. 
Accordingly, she says the island formed as Missouri land and always re- 
mained Missouri territory. Missouri thus opposes her view of island forma- 
tion, both to Kansas’ view of that process and to her claim of accretion and 
avulsion. 

However, Missouri adds a further argument even if the Kansas theory of 
accretion is conceded. According to this, the effect of the accretion to the 
Kansas bank is counteracted by the fact that at no time was there an avulsive 
change, whether in 1917 or in 1927. On the contrary the river moved back 
gradually as it came. In this view the accretive process working against 
Missouri ended in 1923 or 1924, when the Missouri channel reached greatest 
proximity to the railroad tracks. Beginning in those years and continuing 

7Since Kansas claims avulsive change both in 1917 and in 1927, and that the accretion 
began about 1900 or shortly thereafter, her claim necessarily implies that the period of ac- 
cretion extended either from 1900 to 1917 or from 1900 to 1927. 

§ At that time, according to this claim, the main channel of the river flowed through the 
so-called Missouri channel to the north and east, but was suddenly changed by the ice jam 
back from that channel into a chute on the Kansas side. This chute previously had cut 
across the allegedly accreted land a little to the west of where the present channel now lies. 
The complaint alleges that the ice jam occurred “on or about Februrary 1918.” The scanty 


testimony in the record if completely accepted would establish the ice jam in 1917 rather 
than in 1918; cf. note 24 infra. 
* The complaint alleges that the ice jam occurred “during the year 1927.” The witnesses 


who testify to the jam at this time date it variously in 1927, 1928 and 1929; cr. note 25 
infra. 
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gradually until 1933 or 1934, the river moved slowly back to a point beyond 
the location of the present channel. Thus purporting to follow the accre- 
tion theory in both directions, Missouri claims the land in question. 

It may be noted that crucial to Kansas’ case, whether on her theory of 
accretion and avulsion or on that of island formation, is the need for showing 
that the main channel followed the course of the Missouri channel. 


II 


Roughly the history of the Bend, for our purposes, may be divided into 
three periods, namely, from 1900 to 1917; from 1917 to 1928; and from 1928 
to 1940, when this suit was begun. There is documentary evidence as well 
as oral testimony for the period prior to 1900. There is little or no docu- 
mentary evidence in the form of maps, photographs, drawings or other ma- 
terials from 1900 to 1923. There is a considerable amount of documentary 
material from 1923 on. 

Perhaps the most important documentary item is a map of the Forbes 
Bend region compiled from the field in 1923 by the United States Engineer 
Office at Kansas City, designated as complainant’s Exhibit 46 in this record. 
Another map of considerable assistance, with information penciled on it by 
two witnesses who testified at the hearings, is complainant’s Exhibit 47. 
This purports to show in less detail than Exhibit 46 conditions in the Bend 
in 1926. The witnesses’ penciled additions, placing channels and other land- 
marks, with their testimony, give considerable information about conditions 
in the Bend from 1921 or 1922 on to 1926 and later. Assistance also is 
derived from complainant’s Exhibit 56. This is an aerial survey photograph 
of the Forbes Bend region made in 1941, showing conditions when this suit 
was begun. Reference to these exhibits will be made as the testimony of 
some of the witnesses is referred to. 

It is clearly established that sometime around 1900, fixed by some older 
witnesses variously as beginning earlier and by others later, the river began a 
northerly and eastward movement, cutting away the Missouri bank and 
filling in on the Kansas bank.'!® Neighborhood testimony attributes the 
beginning of this movement to some change in conditions upstream, taking 
place apparently around the mouth of Wolf Creek or in Wolf Creek Bend 
above." Whatever this change may have been, it apparently threw the 
current of the stream against the solid rock formation on what is known as 
Lookout Mountain. This is a point on the Kansas bluffs about a mile or a 
mile and a half below the mouth of Wolf Creek. The current, striking this 
rock with force, was thrown over to the north or Missouri bank. 

The soil composition of the north bank is a common formation in the 
Missouri River valley. Underneath the surface soil is sand or quicksand. 

10C, McWilliams (1892); P. Dyer (1898); C. Hudgins (1900); J. H. Simpson (1904); 


J. E. Simpson (1905). 
11 Cf. testimony of L. F. Stalcup. 
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This is covered by a layer of gumbo soil. Testimony in the record discloses 
there is no great erosion when the water is very high or very low. But when 
it is at an intermediate stage the water comes in contact with the underlying 
sand, washes it out, and the topsoil falls into the river in great chunks, often 
twenty feet long by ten feet wide. As the current was forced from the 
Kansas rock to the Missouri sand, it under-cut more and more of the Missouri 
soil. Evidence in the record also shows that between 1900 and 1920, or a 
little later, from 4000 to 5000 acres of Missouri soil was washed into the river 
by this process. On this stood houses, barns, a school building known as the 
Baker schoolhouse, and other structures, which either went into the river as 
the soil was undermined or were moved to prevent their falling in. The 
Baker schoolhouse, which in 1900 was a mile or more northeast from the 
river bank, was moved about 1915 to prevent its going into the river.” By 
that time the erosion was moving at great speed and this continued until the 
farthest point was reached, a half mile or less from the Burlington railroad, 
about 1923 to 1925.% 

The clear weight of the evidence is that there was only a single channel of 
the river until about 1912 or 1914. Witnesses for both Kansas and Missouri 
substantiate this.“ The evidence also clearly establishes that there was a 
divided flow from 1917 or earlier to 1927. This too is substantiated by both 
Kansas and Missouri witnesses.'* The evidence, however, is conflicting 
concerning when the division first took place and whether, while it remained, 
the Kansas channel or the Missouri channel was the main one. 

Witnesses for Missouri, and some for Kansas, testify that the division oc- 
curred before 1917 and that the two channels remained substantially equal or 
the Kansas channel was the larger in the volume of water carried between 
the time of the division and sometime between 1922 and 1927 or 1928.'* 
The Missouri witnesses fairly uniformly agree that the flow in the two 

12 Witnesses vary as to the exact time from 1910-11 to 1916 (J. H. Peret: 1910-12; Mrs. 
S. Jenkins: 1910-12; R. E. Simpson: 1913; C. McWilliams: 1912-13; C. Harper: 1915; C. 
Hudgins: 1915; B. Hudgins: 1916; E. McCoy: 1915). But most of them put this event in 
1912 or later, and the most reliable testimony, by those who moved the building (C. Hudgins 
and B. Hudgins), places it in 1915 or 1916. 

% McWilliams (1924-25); E. McCoy (1922); A. H. Murray (1922-23); Ralph Dyer 
(1923-24); W. Metcalf (1917); cf. E. A. Cole (1923, 1928). 

4 Varying dates are given for the time at which a divided flow was first noted. 

Kansas witnesses: I. Muse: 1900; L. F. Stalcup: 1910-1911; J. E. Simpson: 1912-13, 
1917; O. McKay: 1917; R. E. Simpson: 1918; C. Baskins: 1917; C. W. Ryan: 1917 or 1919; 
J. McKay: 1920. 

Missouri witnesses: D. Barbour: 1903; B. Hudgins: 1914; C. Harrison: 1914; Ralph Dyer: 
1913-14; C. Harper: 1915; A. H. Murray: 1915; H. H. Hall: 1916; W. Metcalf: 1916; J. 
Fitzgerald: 1917; Raymond Dyer: 1917-1918. 

See note 14 supra. A few Kansas witnesses maintain there was only one channel 
through this period. 

* See note 14 supra. Kansas’ witnesses testified variously that there always had been a 
channel on the Kansas side, that it was swifter than the Missouri channel (J. H. Simpson), 
that the Kansas channel was the “main river” (Mrs. J. Coufal), that the Kansas channel was 


128 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


channels was at least “‘fifty-fifty’’ and some of them say the Kansas channel 
always carried the heavier volume of water.'? They also generally agree 
that the Missouri channel began to decrease and the Kansas channel to 
increase in volume at some time before 1927. Some place the beginning of 
this process as early as 1921 or 1922.18 The evidence is substantial that the 
decrease in the Missouri flow and the increase in the Kansas flow began be- 
fore 1927 and it is almost unanimous that from 1928 on the Missouri channel 
contained no current or only the flow of Mill Creek Drainage Ditch, which 
by that time had been diverted into the Missouri channel. Witnesses for 
Missouri attribute a substantial portion of the filling up of the Missouri 
channel to deposits made by the Mill Creek Ditch. They agree, and the 
evidence for Kansas hardly contradicts this,?° that between 1928 and 1934 
the Missouri channel almost completely dried up. The great preponderance 
of the evidence as a whole is that this occurred gradually over a period of 
years, varying according to different witnesses from two or three to eight 
or ten years. 

On the other hand, Kansas witnesses are not in accord among themselves 
as to what occurred in the Bend between 1912 and 1928. Some of them say 
there was a divided flow." Others deny this but qualify their denials by 
asserting that, although the main channel of the river ran over into Missouri 
close to the Burlington tracks until 1927, there were chutes on the island and 
particularly there was one chute running from about the mouth of Mill 
Creek Ditch as it was in 1917 (directly across northerly from the northern 
end of the bar or island) due south to the Kansas bluffs at about Station 
510.2% However, they maintain generally that this was a small chute, or 
smaller than the Missouri channel, at any rate up to 1922 or 1923. A few 
say it was small until 1927, when the alleged ice jam occurred.” 


much the larger in 1918 (R. E. Simpson), that most of the water was on the Kansas side in 
1920 (P. Bottiger); cf. C. B. Caton, that the river was just about evenly divided in 1917 
(C. Baskins). Missouri witnesses said that there was always a substantial flow in the Kan- 
sas channel and that it was about as large as or larger than the Missouri channel (e.g., Ralph 
Dyer, B. Hudgins, C. Dinwiddie, J. Fitzgerald, C. Harper, Raymond Dyer). They placed 
boats in the Kansas rather than the Missouri channel (E. McCoy); in 1918 (W. L. Moore); 
1916 to 1929 (H. H. Hall); and in 1927 (C. Hudgins). 

17 See note 16 supra. 

18 W. Metcalf: 1917; W. L. Moore: 1918; C. Dinwiddie: 1920-22; C. Harrison: 1921; J. 
Fitzgerald: 1923-1925; cf. P. Bottiger: 1920. 

19 J. Fitzgerald, E. Wales, J. H. Peret (Kansas witness); cf. E. McCoy C. Harper. 

20 EF. g., J. H. Gray: 1928 et seq.; A. F. Hays: 1926 et seq.; J. B. Gray: 1927-30; G. Atkinson: 
1929-after 1934; J. H. Peret: 1929-33; C. Coufal: 1929-33; C. W. Ryan: 1928-31; some Kan- 
sas witnesses claim the drying up of the Missouri channel was a sudden concomitant of an 
ice jam in 1929 but add that the Missouri channel contained water until 1933 or 1934 (e.g., C. 
Coufal, E. A. Cole), or 1935 or 1936 when it dried up as a result of government diking and 
revetment work upstream (e.g., J. Coufal). 

21 See note 14 supra. 2 KE. g., A. F. Hays, C. Coufal, K. Brownlee, K. Robinson. 

2 E. A. Cole, J. Coufal. Cole is a Kansas claimant to ownership of part of the disputed 
land. Coufal once worked for him. 


JUDICIAL DECISIONS 129 


Some witnesses for Kansas maintain that there were big ice jams in 
1917 * and in 1927.%* Different witnesses testify to the two alleged jams. 
Those who say one occurred in 1917 assert that it threw the main flow back 
from the Missouri channel into the Kansas channel. Likewise some of 
those who say there was a jam in 1927 accredit the same consequence to that 
jam. The two Kansas theories of avulsion therefore are entirely incon- 
sistent, though each is supported by some evidence. If there was avulsion 
in 1917, there hardly could have been avulsion, on this record, in 1927. On 
the other hand, several Kansas witnesses, familiar with the territory during 
one or both of the two years in question, testify they saw no ice jams in those 
years.” Others say they saw ice but not in large or unusually large quanti- 
ties or with unusual effects on the flow of the river.” Nearly all of the Mis- 
souri witnesses deny that there were ice jams either in those years or at other 
times, although some refer to ice in the river as not uncommon in winter or 
early spring. The Missouri witnesses are fairly unanimous in saying that 
at no time had ice conditions or others caused a sudden change in the river’s 
course *8 and in this they are supported by a number of Kansas witnesses.?® 

When we turn to complainant’s Exhibit 46 we find very substantial sup- 
port for Missouri’s view that during the controverted period the flow of the 
river was divided and that the Kansas channel equalled or exceeded the 
Missouri channel in the flow or volume of water carried. This map, com- 
piled by the Corps of Engineers of the United States Army, who had charge 
of the river’s development, shows conditions in 1923. Two channels appear, 
with a large sand bar or island between them. The map places the Missouri 
channel within less than a half mile of the Burlington tracks. It shows a 
width of about 1250 feet at the narrowest point. Soundings, read from the 
south end of the island around the curve to its north end, disclose that the 
deepest water ran from point to point as follows: 15 feet, 16 feet, 25 feet, 13 
feet, 14 feet. On the westerly side of the island the Kansas channel was a 
little wider at its narrowest point. Its soundings from south to north at 
appropriate intervals were 31 feet, 12 feet, 12 feet and 13 feet. The Mis- 
souri channel meandered from the south to the east and north and then back 
around the north end of the island or bar in a due westerly direction. On 
the other hand, the Kansas channel was much shorter, running straight 
north from the south end of the island along its western shore to its northern 


* C. Baskins: 1917; J. E. Simpson: 1917; P. Dyer: 1917; C. Dyer. 

* E. A. Cole: 1929; C. Coufal: 1929; J. Coufal: 1929; Mrs. J. Coufal: 1929; E. L. Rockwell: 
1927; I. Overstreet: 1927; H. W. Linville: 1927; P. Dyer: 1927 or 1928. Mrs. Coufal, 
however, testified the “main river” was on the Kansas side of the island at that time. In 
this respect her testimony flatly contradicts that of her husband and Cole. 

* D. Baskins, J. Kotsch, R. E. Simpson, J. H. Simpson, W. Prusman, G. Atkinson. 

71. Muse, L. F. Staleup; ef. A. P. Staver. 

**C. Hudgins, V. Harrison, C. Dinwiddie, R. L. Greene, W. Metcalf, E. Wales; cf. E. 
McCoy, H. H. Hall, D. Barbour. 

** Cf. note 20 supra; J. Kotsch, W. Prusman, C. McWilliams. 
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end. The map shows that the higher portion of the island was covered with 
willows and a small part at the lower end was under cultivation. Further- 
more, it is significant that at the north end of the island, just opposite the 
mouth of Mill Creek Ditch, the water in the Missouri channel was com- 
paratively shallow. 

Exhibit 46 furnishes the most reliable evidence in the record of conditions 
in Forbes Bend at a given time. If only this exhibit and the facts it dis- 
closes were considered, clearly it could not be ruled that the main navigable 
channel of the river was the Missouri channel. For purposes of navigation, 
the Kansas channel was much the shorter and more direct and, from the 
soundings as well as the shorter flow, it apparently carried at least an equal 
volume of water. 

Exhibit 47, which is described as a revision from airplane photographs, 
shows in general a somewhat similar though less detailed picture for 1926. 
However, two witnesses for Kansas, Kenneth Robinson and Joseph H. 
Gray, who hunted in the region from 1920 to 1927 or 1928, testified concern- 
ing this exhibit and marked on it in penciled lines their recollections of the 
channels’ respective courses in 1922. Their testimony gives perhaps the 
strongest support to Kansas’ case that the main channel during a portion of 
the disputed period was on the Missouri side. But, apart from its incon- 
sistency as to the location and direction of the Kansas chute,*° it does not 
accord with the more reliable evidence given concerning conditions in the Bend 
at the same time by complainant’s Exhibit 46 and it is contradicted by numer- 
ous witnesses for Missouri as well as by some for Kansas in allocating a larger 
flow to the Missourichannel. It cannot therefore be accepted as controlling. 


III 


The evidence need not be stated in further detail. In our opinion it fully 
supports the master’s ultimate findings and conclusions. It was his view, 
first, that there was no avulsive change, whether in 1917, 1927, or at any 
time. He found there was some evidence of an ice jam in 1917 and more to 
substantiate such a claim for 1927. But he also found, and the evidence, 
though not undisputed, fully substantiates his conclusion that neither of 
these jams was sufficient to cause a sudden change in the river’s course. 


*0 They agreed that the Missouri channel flowed around the island not far from the Bur- 
lington tracks, turning south at that point and flowing against the Kansas bluffs at Station 
510. They also agreed that the Kansas channel wasachute. But they differed concerning 
its direction and location. Robinson placed it as running almost due south across the center 
of the island in a straight course. Gray placed the Kansas chute more to the west and with 
& curving course. Both testified that the Missouri channel was the main channel at that 
time. The inconsistency between Exhibit 46 and the testimony and drawings of Robinson 
and Gray may be accounted for in part, though not altogether, by the fact they were in the 
Bend for hunting and fishing purposes, chiefly in the fall, whereas Exhibit 46 was made from 
surveys in June and July. The difference in time, however, is hardly enough to account for 
the difference either in width or depth of the Kansas channel as shown by the exhibit and by 
their testimony. 
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There is very considerable doubt, on the record as a whole, whether the 
alleged jam in 1917 occurred at all. In any event, the preponderant evidence 
is that it amounted to little, if anything, more than the normal piling of ice 
on the heads of bars and islands during the spring breakup.* There is evi- 
dence that this occurred each year. The proof therefore to sustain avulsion 
in 1917 is not sufficient and this phase of the case may be put aside. 

We agree with the master that the evidence to show a more unusual piling 
up of ice at the head of the island in 1927 is somewhat stronger. But we 
also agree with him that the evidence as a whole is clearly preponderating 
that this did not cause an avulsive change. As has been stated, there is 
some evidence that the alleged 1927 jam caused the main channel of the river 
to shift then and suddenly from the Missouri channel to the Kansas channel 
as the latter flowed from 1927 or 1928 until the government’s revetment work 
on the river forced the channel to its present location after 1935. But this 
is not enough to sustain Kansas’ case. 

Both by virtue of her position as complainant and on the facts, Kansas 
has the burden of proof in this case. Cf. Oklahoma v. Texas, 260 U. S. 606. 
The disputed location was in Missouri in 1900. It lies on the Missouri side 
now and has done so, by practically all the evidence, since at least 1927 or 
1928. These facts put upon Kansas the burden of showing that in the mean- 
time the land lay on the Kansas side of the main channel by virtue of natural 
changes which were effective to change the jurisdiction. Kansas has shown 
beyond doubt that one branch of the river eroded to a point or points north 
and east of this land, probably as early as 1920, possibly earlier. But beyond 
this fact, whether on her theory of accretion and avulsion or on that of island 
formation, the weight of the evidence is against her view of what occurred. 

Kansas’ main difficulty perhaps is that by attempting to prove one theory 
of what happened in Forbes Bend she divides the weight of her evidence 
and thus goes far to disprove her other theory. Toshow accretion and avul- 
sion she was required to prove that theriver’s main channel moved gradually 
from the Kansas bluffs in 1900 to the farthest erosion point in Missouri in 
1927, and then suddenly shifted back to a new channel cut then through the 
middle of the accreted soil, leaving the old one from that time on a minor or 
dry one. Toshow sovereignty by island formation it was necessary to prove 
that the island formed on the Kansas side of the main channel, in which 
event a subsequent shift in the main flow to the other side of the island would 
not affect her jurisdiction,* although Missouri’s alternative contention seems 
to be to the contrary.** By proving the formation of the island, Kansas in 

* Cf. notes 27-29 supra. = Cf. note 25 supra. 

% Missouri v. Kentucky, 11 Wall. 395; Davis v. Anderson-Tully Co., 252 Fed. 681 (C. C. 
A.); Commissioners v. United States, 270 Fed. 110 (C. C. A.). 

* Missouri apparently urges that even if the land formed as an island on the Kansas side, 
the process by which the main channel shifted from the eastern to the western channel and 


the former gradually filled with alluvial deposits thus connecting the island to the Missouri 
shore, entitles it to sovereignty over the disputed lands. 
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effect disproves that the disputed area became accreted soil attached firmly 
to the Kansas bank. Her own evidence in this respect, added to that given 
by Missouri, far outweighs the evidence she presented to show accretion 
beyond where the present channel lies and creates an overwhelming prepon- 
derance that the flow was divided from 1912 or at any rate 1917 to 1927 or 
1928; that the island formed in this period; and thus that the soil in question 
was not at any time attached firmly to the Kansas bank by accretion. If it 
was formed as island soil, it was not accreted soil. 

Kansas’ evidence concerning the division of flow and formation of the 
island, together with that concerning the drying up of the Missouri channel, 
also proves not that the river suddenly cut a new channel through accreted 
soil in 1927, but that it merely shifted the volume of flow from one channel 
to another preexisting one. In other words it goes to disprove both accre- 
tion and avulsion. Missouri and Kansas witnesses are agreed that the main 
flow was in the Kansas channel from 1927 on and there is substantial agree- 
ment that by 1933 or 1935 the Missouri channel had dried up, except for the 
flow of Mill Creek Ditch, and largely had filled up by deposits from that 
stream and other forces. Missouri witnesses say this drying up began be- 
fore 1927, some as early as 1922 or 1923, and therefore continued for ten or 
twelve years. Kansas witnesses generally say it began in 1927 and contin- 
ued for from three to seven or eight years. Only a few of them say the ice 
jam that year cut a new channel. More testify that the main flow then 
shifted from one channel to the other, and some join the witnesses for Mis- 
souri in saying that this shift began earlier. Except for the few witnesses 
who testify to the sudden cutting of a new channel, the great weight of the 
testimony is that whatever change occurred in reduction of the flow in the 
Missouri channel required several years to complete. It was a gradual proc- 
ess, and therefore not the sudden shift necessary to show avulsion. We 
need not decide what the effect would be if the evidence had shown this was 
a gradual cutting pf a new channel. It was at most a gradual shifting from 
one to another. Kansas clearly has failed to prove that there was a single 
channel of the river which gradually moved over to the farthest erosion 
point, meanwhile accreting this land to her soil, then suddenly moved back, 
either in 1917 or in 1927, to a new channel cut through the accreted soil. 
Only by accepting the evidence given by the few witnesses who supported 
this theory, which was contradicted both by the weight of her own evidence 
concerning island formation and by substantially all that was offered for 
Missouri, could a finding in Kansas’ favor be made under the thory of accre- 
tion and avulsion. 

Kansas’ stronger case upon the proof is on the theory of island formation. 
On this, as under that of accretion and avulsion, it was necessary for her to 
show that the Missouri channel was the river’s main channel and thus the 
island, which is now part of the disputed land, was formed on her side of the 
river’s thread. On this crucial issue Kansas’ case is stronger perhaps than in 
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any other respect. She presented substantial evidence to show that while 
the river was divided or during some part of that period, more especially 
from 1921 or 1922 to 1927, the Missouri channel was the main one, both in 
volume of water carried and, less clearly, in availability for navigation. 
There is, however, at least an equal weight of evidence, given both by Mis- 
souri witnesses and by some for Kansas, that the Kansas channel remained 
the main navigable channel throughout the period of division. 

The evidence on this controlling issue unfortunately is not as free from 
conflict or doubt as we might wish. But it cannot be said, when account is 
taken of all the evidence, both oral and documentary, that a preponderance 
sustains Kansas’ view that the main channel ever changed to the Missouri 
side. Kansas’ burden required preponderant proof. She has not made it. 

As the case has been made, both the master and this Court have had to 
rely upon the inadequate and inconclusive documentary evidence and the 
conflicting and often vague recollections of neighborhood witnesses. The sum 
does not add up to the weight of proof Kansas was required to establish in 
order to prevail. The master saw and heard the witnesses. His conclu- 
sions in all respects were in favor of Missouri. We find no basis in the record 
for any conclusion that he performed his task with other than fair, disin- 
terested, painstaking effort and attitude. His judgment accords with the 
conclusions we make from our own independent examination of the record. 
It is not necessary for us to decide more than that Kansas has failed to 
show that the main channel of the river shifted at any time in question from 
@ course such as the river now follows, or one slightly closer to the Kansas 
bluffs, to one following the course of the Missouri channel when the flow was 
divided. 

It follows the land in dispute must be awarded to Missouri and the bound- 
ary will be fixed as the master has recommended in his report. A decree 
will be entered accordingly. 
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BOOK REVIEWS AND NOTES 


Legal Effects of War. By Sir Arnold Duncan McNair. Cambridge: Cam- 
bridge University Press, 1944 (2d ed.). Pp. xx, 416. Indexes. $6.00. 
This second edition of a book published by the author in 1920 preserves 

only the title and, chiefly in an appendix, a few of the 168 pages of the first 

edition. The author has, between the dates of the two editions, worked 
steadily and with great distinction in the field of international law. His 
study of the legal effects of war is still made, however, primarily from the 
point of view of the civil status of alien enemies under the law of England. 

He concludes that the principles of this branch of the law were established 

well and truly during the war of 1914 to 1918 and have for the most part 

merely been applied and underlined by the decisions of the present war (p. 

Vii). 

In his first chapter the author considers the technical meaning of the word 
“war.’’ In the second he summarizes the British law of nationality and 
describes in general terms the position of aliens who happen to be in Great 
Britain at the date of the outbreak of war. In the third, a long chapter of 
forty-two pages, he formulates, substantiates, and qualifies three general 
rules as to the procedural capacity of alien enemies. The forty pages of 
Chapter 4 are devoted to the general principles applicable to contracts other 


than those involving impossibility and frustration. Chapter 5 briefly de- 
scribes the status of enemies with respect to suits for torts, the holding, acqui- 
sition, and disposition of property, and domestic relations. Chapter 6, 
another long chapter, thirty-seven pages, discusses the doctrine of frustration 
of contract in the light of the decision of the House of Lords in the case of 


1 66 


Fibrosa Spolka Akcyjna vs. Fairbairn Lawson Combe Barbour Lid.,' “one of 
the few cases of first-rate legal importance” that have arisen during the 
present war. Chapter 7 briefly reviews the common law and the statutes 
with reference to trading with the enemy. Chapters 8 to 16 are concerned 
with affreightment, agency, bills of exchange and promissory notes, building 
and shipbuilding contracts, the position of corporations, employment and 
guarantees, insurance, leases and tenancies, partnerships, sale of goods, and 
solicitors’ retainers. 

The chapters which will be of most interest to students of international 
law are the last three. Chapter 17, pages 319 to 354, deals with the effects 
of belligerent occupation of territory; Chapter 18, pages 355 to 383, with the 
effects of acts of wholly or partly dispossessed governments and Chapter 
19, pages 384 to 402, with the effects of peace treaties upon private rights. 
Each of these chapters contains a summary of the pertinent public interna- 
tional law as well as a discussion of both English and American leading cases. 


1 (1943) A.C. 32. 
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The American citations include Anderson v. N. V. Transandine Handel- 
maatschapptj and Others, The State of the Netherlands Intervening,' in which a 
decree of the Netherlands Government in London, purporting to nationalize 
cash and securities of Dutch individuals and corporations domiciled in occu- 
pied Holland, was upheld on grounds of comity. The English citations 
include the case of V/O Sovfracht v. N. V. Gebr. Van Udens Scheepvaart en 
Agentuur Maatschappij,? in which the English common law position on the 
effects of residence or domicile in enemy-occupied territory was, according 
to the author (p. 325), examined and authoritatively established by the 
House of Lords. 

The book is useful for reference but is primarily for reading and orienta- 
tion. It is written in the lucid and engaging style which those familiar 
with other writings of the author would expect from his pen. 

EpGAR TURLINGTON 
Of the Board of Editors. 


A Guide to the Law and Legal Literature of Cuba, the Dominican Republic and 
Haiti. By Crawford M. Bishop and Anyda Marchant. Washington: 
The Library of Congress, 1944. Pp. ix, 276. Index. $1.75. 


This volume is the first of a new series of guides to the law and legal liter- 
ature of Latin American republics prepared under the auspices of the Law 
Library of the Library of Congress. The three countries here covered are 
among the oldest settlements in the New World and, in their long history, 
many different governments have succeeded one another. Each change has 
brought important modifications and the body of the laws in each country 
represents a complex structure. 

The guide introduces us to important compilations of the statutes, to court 
reports and digests, and finally to legal commentaries contained in books and 
periodicals. Bibliographies are contained in the notes. The text is pre- 
sented clearly, but the arrangement of the headings and the sequence do not 
follow any very scientific classification. A notable characteristic of the three 
countries is the attention paid in recent times to labor legislation. The land 
laws seem to be peculiarly complex in some instances. For example, the 
Dominican Republic has progressed from the so-called peso titles to the 
Torrens system, adopted in 1920. However, judging from the numerous 
essays written within the last few years on the need for reform of land regis- 
tration, it would seem that the Torrens law has not been put to much prac- 
tical use. 

The book will be an invaluable guide for English-speaking lawyers and 
publicists. It is regrettable to have to record the recent death of John T. 
Vance, the late Law librarian, who was to have prepared a foreword, and also 

128 N.Y.S. 2d 547. Affirmed by the New York Court of Appeals in an opinion printed in 


this Journax, Vol. 36 (1942), pp. 701-707. 
* (1943) A.C. 203. 
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of Guy H. Lippitt, who read the manuscript relating to the Dominican Re- 
public and Haiti. Students of Latin American law will remember both with 
gratitude for their valuable contributions in this field. 

ArtHuR K. KuHN 
Of the Board of Editors. 


International Law Documents, 1942. Washington: Government Printing 

Office, 1943. Pp. iv, 155. 

This Edition of the annual publication of the Naval War College contains 
32 documents, of which 27 are reprinted from the Department of State 
Bulletin. The remaining 5 documents are likewise reprinted from United 
States sources (laws, proclamations, Congressional Hearings, treaties). 
There are statements by American officials on war prisoners, lend-lease, 
poison gas, crimes against civilian populations, political arrangements with 
Darlan, capture of prizes, trade with Spain, the raising of legations in Latin 
America to embassy rank, etc. The texts of the treaty with China ending 
extraterritoriality, the British-U.S.S.R. treaty of alliance, and several other 
international agreements are reproduced. A reprinting of the Final Act of 
the (Hot Springs) United Nations Conference on Food and Agriculture 
occupies one-third of the volume. The basis of selection employed in com- 
piling these documents for naval officers (Preface, iii) is not apparent to the 
reviewer. 

HERBERT W. Bria@s 
Of the Board of Editors. 


Peace Through Law. By Hans Kelsen. Chapel Hill: University of North 
Carolina Press, 1944. Pp. xii, 155. Amnexes. Index. $2.00. 


In this little volume Professor Kelsen puts forward two theses: (1) that 
peace can and must be guaranteed by compulsory adjudication of interna- 
tional disputes, and (2) that peace can and must be guaranteed by individual 
responsibility for violations of international law. Part II of the work seems 
secondary in importance to Part I. 

The argument of Part I may be summed up in the main as follows: (1) 
peace must be maintained by a combination of force and law; (2) at present 
no world state is possible but only a confederation of states; (3) establish- 
ment of obligatory submission of all international disputes to international 
adjudication is ‘‘absolutely”’ indispensable to the maintenance of peace and 
this end is actually attainable at the end of the present war; (4) the legal 
aspect of the international problem is to be contrasted with its economic and 
political aspects in the sense that it is much more important than they, 
that it can be dealt with separately, and that its solution would render the 
other aspects of the problem unimportant; (5) international executive and 
legislative machinery and activity are distinctly secondary to international 
adjudication in both importance and evolutionary position; (6) the dis- 
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tinction between legal and political disputes is entirely subjective in char- 
acter and the idea that international law fails to cover all aspects of inter- 
national relations is false; (7) conciliation may usefully be employed in 
international disputes but only subject to the other principles here set forth; 
(8) obligatory adjudication can be reconciled with ‘‘sovereign equality”’ 
or state sovereignty; (9) experience under the League of Nations sustains 
these contentions. Annex I contains a draft Covenant taking account of 
these principles. 

This reviewer regrets to have to disagree fundamentally and strongly with 
his friend and former colleague Professor Kelsen on propositions (3), (4), 
(6), and (9) while agreeing warmly with propositions (1), (2), and (8) and 
mildly with (5) and (7). He feels entirely free to register his partial dissent 
inasmuch as it will—rightly—not in the least deter students of the prob- 
lem from reading this brilliant essay nor in the least detract from the world 
reputation of the master. 

This is no place in which to enter into protracted argument on all of the 
different aspects of the problem. The reviewer will content himself with 
two observations. 

He would call attention to the balanced, moderate, and mellow wisdom of 
the Preface and of sections (1) and (2) in contrast to the extreme statements 
and extravagant argumentation of sections (3)—(6). In the latter are to be 
found various assertions which seem somewhat open to debate, to put it 
mildly. [‘‘ We may expect that Soviet Russia too will join . . . a court with 
compulsory jurisdiction” (p. 15); ‘‘all the difficulties . . . in international 
economic relations originate almost exclusively in the possibility of war”’ 
(p. 16); ‘‘ Disarmament is (was) to form the first duty of the Members of the 
League” (p. 51).] A utopian scheme for election of the international court 
by judicial and academic bodies is put forward also. Such an attitude in it- 
self raises serious questions concerning the soundness of the case presented. 

Secondly it seems that proposition (6) constitutes in large measure the 
heart of the whole case and that this proposition is false. If there are dis- 
putes which are objectively non-legal in character because the relations or 
questions involved are not regulated by positive law then the basis is pretty 
well removed from point (3), which is decisive for the whole program. Now 
Professor Kelsen does indeed maintain vehemently, when arguing the point 
directly (p. 26), that quantitatively positive internationa! law covers the 
whole field of international relations, even utilizing the old idea that what the 
law does not forbid it permits, which can mean no more, carefully analyzed, 
than that what the law does not forbid it does not forbid, rather than that it 
positively authorizes such and such a thing. In at least three other places, 
however, Professor Kelsen says things which indicate that subconsciously he 
retains the opposite (and, it is believed, sound) view. Thus: “‘A matter is 
‘solely’ within the domestic jurisdiction of a State only so long as it is not 
subject toa norm of . . . international law” (implying that it is possible for 


0 


138 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


an individual item to be not so subject) (p. 33); ‘“‘Thereis ...a... dif- 
ference between a judicial decision applying a . . . preéxisting rule of posi- 
tive law... anda... decision applying a. . . not-preéxisting rule, 


thus altering the existing law”’ (a very useful procedure, often, but fatal to 
the contention that existing law already covered the whole ground) (p. 47). 

It seems to the reviewer that it is much more practical politically, as well 
as sounder scientifically, and much more promising, to build international 
peace on gradual extension and perfection of procedures now well on their 
way to fruition than to try to achieve a millennial revolution based on highly 
debatable history and theory, even inspired by the greatest idealistic zeal. 
He would give to international law and adjudication just as large a place as 
can properly and possibly be obtained for them in the maintenance of inter- 
national law and order but he would not admit that nothing can be done 
without their perfect development nor would he be too optimistic over the 
possibilities of such development. It also seems terribly obvious that the 
use of force for the prevention or termination of aggression can no more be 
made contingent on prior judicial decision than police action to prevent and 
suppress actual violence in the local community can be made so dependent, 
but must, as there, be left in the hands of executive and administrative offi- 
cials, with adequate provision of regulations governing such action and of 
judicial recourse for correction of administrative measures in excess of 
authority and to inculcate caution on the part of the police before they act. 

With the main argument and most of the detailed points of Part II (indi- 
vidual responsibility under international law, punishment of offenses against 
that law, international criminal jurisdiction in general) this reviewer is in 
warm agreement, in spite of the misgivings of his conservative colleagues, 
although he would feel that jurisdiction in such matters should be conferred 
on one or more special tribunals and not on the Permanent Court of Interna- 
tional Justice. 

re 

American University. 


Coercion of States: in Federal Unions. By Harrop Freeman and Theodore 
Paullin. Philadelphia: The Pacifist Research Bureau, 1943. Pp. 68. 
25¢. 

Coercion of States: in International Organizations. By Harrop Freeman. 

Philadelphia: The Pacifist Research Bureau, 1944. Pp. 57. 25¢. 


These two pamphlets, part of a Series of ‘“‘Studies in the Use of Force,” 
are published by the Pacifist Research Bureau, an agency representative of 
religious pacifists. While these studies are based on the religious convic- 
tion that human endeavor must be directed toward a world brotherhood 
based on coéperation, not on force, they do not profess to present religious 
arguments at all, but “‘material that will stand up under the most critical 
scrutiny,” in ‘adherence to the standards of sound scholarship.” 
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The first pamphlet, preliminary to the second, studies the problem of co- 
ercion against the non-sovereign states of federal unions. A case against 
such coercion is made out of the history, experience, and Constitution of 
the United States. Great emphasis is laid on the corresponding opinions of 
Mason, Madison, Randolph, and Hamilton and on the fact that the U. 8. 
Supreme Court cannot enforce its decisions against the states, although the 
dictum in Virginia v. West Virginia (1918) is duly noted. The same prob- 
lem is studied with regard to Switzerland, South Africa, Canada, and Aus- 
tralia. The problem in the Imperial and Weimar federal Constitutions of 
Germany is not treated fully; much should have been said at this point on 
the problem of ‘‘ Bundesexekution.’”’ Other federal unions, such as Brazil 
or the Republic of Austria are only briefly mentioned. The authors arrive 
at the conclusion that federal union grows as the result of intangible 
forces and that coercion is a disruptive, not a cohesive, influence. 

It is on this basis that the second pamphlet studies the problem of coercion 
against sovereign States in international organizations. A brief survey of 
peace plans since 1300 is given, in reliance on Ter Meulen’s work. A full 
study is made of the League of Nations: the formative stage of the ‘“‘ League 
to enforce peace,” the League’s rejection in this country ‘‘ because of its co- 
ercive elements,’’ Switzerland’s reservations, Canada’s stand against Art. X, 
the Covenant and its development, outside military alliances and the failure 
of the League from the very first moment, Poland’s aggression against the 
Soviets. Great stress is laid on the voluntary fulfillment of decisions of 
international tribunals, on the Holy Alliance as a purely military status quo 
coalition and its failure, on the wholly non-coercive, merely consultative 
Inter-American system and the British Commonwealth of Nations, the two 
most successful international organizations. 

The conclusions reached are that the analogy of local police power is un- 
sound, that it is a fallacy to believe that any world government merely 
needs to establish a strong enough international military force to insure 
the peoples of the world that war will never come again; that political unity 
cannot be dictated; that since Pierre Dubois all proposals for the use of force 
are much more war plans than peace plans; that all these plans bear a strong 
family resemblance and are no more than military alliances directed against 
particular nations, created by victors after a war to uphold by force a status 
quo dictated by force, created for the hegemony of the victors; that force is 
here again a disruptive, not a cohesive force; that the refusal of important 
nations to join and the unwillingness of the members to apply “‘sanctions”’ 
lead to ultimate failure, whereas non-coercive international organizations 
have proved effective. 

The studies are presented as a contribution to the supreme goal of a 
righteous and durable peace and are induced by the fear that the decisive 
steps now being taken or considered are all in the wrong direction. 

It is not possible within the framework of a review to give a full critique 
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of these studies. First of all, it must be said that sanctions, applied, if neces- 
sary by physical force, are an integral element of the conception of law and 
any system which denies that, is bound to lead to philosophical anarchism. 
And as international law is law this principle applies there too. The earlier, 
typically English-American idea that in international law “public opinion”’ 
is enough is theoretically and practically untenable. We cannot agree with 
William Ladd that ‘“‘public opinion is the executive,” that public opinion 
which, as H. J. Macnamara wrote in London in 1839, is ‘‘the mysterious 
agency to which kings and warriors bow and nations yield.” But it is 
equally true that law cannot be based upon or upheld by force alone. Force 
may be necessary but, as Hitler’s experience shows, it has its definitive 
limits. This is equally true of the ‘“‘concentrated power of the Big Three.” 
All legal orders, national or international, are sociologically based, in the last 
analysis, on the consent of the governed. The emphasis on the voluntary 
fulfillment of international adjudications neglects the fact that in the past 
submission to international tribunals was purely optional; it is, on this ac- 
count, misleading to say that voluntary fulfillment here was greater than in 
municipal law, where adjudication is compulsory. The non-coercive nature 
of the Inter-American system is a fact but Pan-America on account of its 
very particular conditions, cannot serve as a model, either for Pan-Europe 
or for a universal international organization. There is some truth in the 
statement that much peace planning since Pierre Dubois has been a sort of 
power-politics, veiled by high-sounding phrases, that the great majority of 
peace proposals are status quo proposals for the benefit of the victors and the 
satisfied, and that anyone who revolts against the vested interests of the 
status quo is called an “‘aggressor,’”’ that the identification of peace with se- 
curity is bound to lead to frustration, as Professor Carr has forcefully brought 
out in his ‘‘Conditions of Peace.” 

But here the author could have used much stronger arguments, which at 
the same time would give us positive proposals, not merely a negative cri- 
tique. He could have underlined that force must be an instrument of law 
(gladius legis custos); that the first necessary step is to make the present 
primitive international law, where force (reprisals, war) is put at the disposal 
of the interested party, judge in its own cause, a more advanced one by the 
introduction of compulsory international adjudication, as the statement on 
the “International Law of the Future’’ does; he could have emphasized that 
while force in the service of law is necessary, we must guard against the pres- 
ent trend of overestimating force, that we must create a new legal order, 
not merely a new political order; that the fact of ‘“‘aggression’”’ must be de- 
termined by an international court, as George A. Finch has proposed; that 
“‘sanctions’’ in a legal sense can only mean the application of force on the 
basis of a judgment against a state guilty of an international delinquency, 
and not, as the word is now often used, merely as a means of political pres- 
sure against a state which has not, perhaps, granted an oil concession. 
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To sum up: these pieces of research by the Pacifist Bureau deserve the 
respect due to every sincere and honest conviction; but this respect is rather 
due to the approach than to the execution for the execution is not well done. 

Joser L. Kunz 
Of the Board of Editors. 


The Time for Decision. By Sumner Welles. New York: Harper & Bros., 
1944. Pp. vii, 431. Appendix. Index. U.S. War Aims. By Walter 
Lippmann. Boston: Little Brown & Co., 1944. Pp. xii, 235. Ap- 
pendices. 

The views of these two distinguished writers upon the character of the 
international organization to be established after the war and the part 
which the United States must play in relation to it must be of great interest 
to students of international law. Both writers are men with a long record 
of public service, the one in the field of governmental policy and the other 
in the field of journalism. Their views, therefore, reflect a practical as well 
as an ideological approach to the problem. In essentials the two writers 
are in accord. They both look to the creation of an international organiza- 
tion whose primary function must be the maintenance of law and order in 
the international community and whose secondary function must be the 
promotion of international codperation in the economic and social relations 
of states. They differ, however, in the methods by which their general 
purposes would be attained, and their differences have a direct relation to 
the nature and future development of international law. 

Should peace be maintained in the international community by an or- 
ganization of a universal character, in which the individual members would 
be represented in their separate capacities as independent states, or by an 
association of regional groups within each of which the member states would 
adopt a common foreign policy, settle their local disputes among themselves 
and rely for their security and defense upon the peaceful adjustment of 
interests between the groups themselves? Could possible conflicts between 
the regional groups be best avoided by adopting a code of international con- 
duct which would thereafter be enforced as the law of the community, or 
would it be better to provide for a system of consultation in the presence of 
particular problems, leaving it to public opinion of the time to decide the 
issue without being bound by specific rules? These alternatives are per- 
haps stated more sharply than the views of the two writers warrant, but they 
mark in a broad way the differences in their points of approach to the 
problem. 

Mr. Lippmann is of the opinion that the peace can best be maintained by 
a four-power alliance which should form ‘‘the nucleus around which order 
can be organized.” This would necessitate the establishment of regions 
formed of the nations having a common interest in defending the region 
against attack from without. Small states within the given region would be 
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obliged to give up the right to follow individual foreign policies, but in ex- 
change they would receive the protection of the regional group. Local 
disputes between members of the regional group would be settled among 
themselves. Problems of a general character would be dealt with in a world 
council but the deliberations would be conducted between regional com- 
munities, not by separate sovereign states. ‘‘The universal society would 
be the association of the great communities of mankind,” the Atlantic Com- 
munity, the Russian Orbit, the Chinese Community, and possibly at a later 
date, an East Indian and an Arabian Community. Differences between the 
regions themselves, if any should arise, would be settled by the procedure of 
consultation, and it would be left to the mutual interest of the parties to find 
a peaceful solution when the time came. 

Mr. Welles presents a plan more in line with the existing traditions of 
international law, although at the same time stressing the advantages of the 
development of regional systems, of which the inter-American system offers 
the best example. These regional systems might be made responsible at 
first for maintaining peace and composing differences among their members; 
but the ultimate responsibility for law and order would fall upon the uni- 
versal organization. The universal organization itself would be established 
on the basis of direct relations between the individual states in their separate 
corporate character. An interesting feature of the provisional executive 
council is that in addition to the four members designated by the four major 
Allied powers, two members would be chosen by the group of European 
states, two by the group of American states, one by the group of Far Eastern 
states; one by the group of states of the Middle East and of Africa; and one 
by the British Dominions. This method of regional representation would, 
the author believes, prevent any trend towards regional antagonism and 
any tendency to use the regional systems for the aggrandizement of an 
individual power. 

Having in mind the changing conditions of international life and the 
undesirability of attempting to pledge the great powers in advance to de- 
fend the status guo under unknown circumstances, Mr. Lippmann is averse 
to the formulation of rigid rules of international law, preferring to leave it to 
consultation between the regional groups to find the appropriate solution for 
a particular problem. Mr. Welles on the contrary insists upon the recog- 
nition on the part of the international organization of clear and specific ob- 
ligations, which should be known in advance and enforced upon proper oc- 
casion as the law of the community. 

Both volumes contain acute observations upon other aspects of the inter- 
national situation. Reference is made here merely to the attitude of the 
two writers towards the problem of primary interest to students of interna- 
tional law. 

C. G. FENWICK 
Of the Board of Editors. 
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The Battle Against Isolation. By Walter Johnson. Chicago: University 
of Chicago Press, 1944. Pp. xii, 270. Index. $3.00. 


The ghost of the Senate fight against the participation of the United 
States in the League of Nations has not yet been laid. A small group of 
isolationist Senators still form a nucleus which with the aid of the Chicago 
Tribune and kindred organs may block the path of the organization stem- 
ming from Dumbarton Oaks just as a similar group after the First World War 
sabotaged our entrance into the League of Nations. Professor Walter 
Johnson in this brief volume gives a graphic presentation of the fight of a 
group of embattled patriotic anti-Fascist Americans to combat the defeatist 
propaganda of the isolationist bloc. This fiercely fought war of ideologies 
extended from the outbreak of the Second World War in September 1939 
to the attack on Pearl Harbor in December 1941. 

The hero of this effective fight to give aid to the Allies was William Allen 
White, and the study revolves about the tempestuous role played by the 
Kansas editor. In making his survey Professor Johnson had access to Mr. 
White’s letters and to the files of the Committee to Defend America by Aiding 
the Allies. He also had much firsthand information furnished by the various 
leaders of the movement, such as Clark Eichelberger and John A. Morrison. 

The narrative shows the leading part played by the Committee to Defend 
America by Aiding the Allies, headed by William Allen White, in bringing 
about the exchange of fifty destroyers for the strategic naval bases in the 
Atlantic and Caribbean. In this instance the Committee brought public 
opinion to support the exchange so strongly that President Roosevelt was 
able to make the deal under an executive agreement instead of working 
through the Congress. Incidentally, the Committee also obtained the serv- 
ice of the ablest international lawyers to meet the charge that the arrange- 
ment would violate international law. 

The bases of White’s resignation from the Committee is analyzed objec- 
tively and in detail and the much criticized letter of White to Roy Howard 
is explained in a way not prejudicial to White’s pro-Ally position. 

Approaching as we are a period when again the isolationist banner will 
undoubtedly be raised, this excellent study of a cross section of American 
public opinion and the reasons for its reactions is most timely. It may in- 
fluence more stay-at-homes to join the direct descendant of the White Com- 
mittee—the Citizens for Victory—and thus bring more political pressure to 
bear in favor of world coéperation. 

GRAHAM STUART 
Stanford University. 


The Great Decision. By James T. Shotwell. New York: Macmillan, 1944. 
Pp. x, 268. Appendix. Index. $3.00. 
This book is a complete reflection of the author and might almost be called 
the autobiography of his thought about the maintenance of peace. Dr. 
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Shotwell was an active participant in ‘‘The Inquiry” which prepared for 
the Treaty of Versailles. He was an expert at the Paris Conference and con- 
tributed notably to setting up the International Labor Office. Later he 
edited a monumental history of World War I. He has been acting as an 
official consultant and adviser and as an unofficial leader of studies regarding 
the forthcoming peace. 

With such a background Dr. Shotwell would inevitably be as opposed 
to utopianism as to do-nothingism. He is therefore deeply impressed with 
the necessity for realism. Nevertheless he gives an optimistic interpreta- 
tion of the facts which contrasts sharply with the usual pessimism and cyni- 
cism of self-professed realists. He exhibits both patience and temperance. 

The volume finds its keynote in the assumption that the Industrial Revo- 
lution came late to war but in coming produced total war. Total war makes 
obsolete the famous dictum of Clausewitz which pictured war as an instru- 
ment of national policy. The author carries this assumption so far that it 
amounts to an assertion that a difference in degree has become a difference 
‘in kind. Some readers may feel that the uncontrollability of war in the past 
has been under-emphasized in order to sharpen the point with regard to the 
necessity of ending war now if civilization is to be saved. 

Like most competent people who have an appreciation of the enormous 
ramifications of the problem of peace, Dr. Shotwell commits himself to a 
functional approach to individual issues in the belief that ‘‘the functional 
method of setting up the international organization keeps closer to realities”’ 
and permits the organs of peace to be “‘ varied according to the tasks which 
they have to perform”’ (pp. 222-223). He does not, however, follow those 
functionalists who are devoted to process and virtually neglect purpose, 
realizing that ‘‘without a coordinating center the activities of the various 
parts would become confusing and contradictory” (p. 223). He puts his 
faith, consequently, upon a central political clearing-house and a central 
economic commission. Without in any respect minimizing the need of 
having force available for the world police force, he nonetheless believes that 
reduction of armaments is “perhaps the most urgent single problem con- 
fronting the postwar world” (p. 137). 

The book is written with energy and not infrequently with eloquence. It 
makes its appeal to common sense and often points out the deficiencies of 
logic, both as an explanation of the past and as a means of persuasion with 
regard to the future. In recognizing emotion and the necessity for it the 
author lays equal emphasis on the need for its control. 

Henry M. WRriIsTon 


Brown University. 


Society and Nature. A Sociological Study. By Hans Kelsen. Chicago: 
University of Chicago Press, 1944. Pp. vii+391. Index. $4.00. 
‘It is an outstanding feature of Kelsen’s profound and extensive work in 
legal theory and in the philosophy of law that it never fears unpopularity. 
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On the contrary, its leading idea (the idea of the normative character of 
law) and the fundamental applications of thai idea (particularly to the theory 
of public law) were both born in a struggle against most generally accepted 
doctrines, and are still struggling against these doctrines. Undoubtedly 
the future will acknowledge that Kelsen’s Pure Theory of Law was a mile- 
stone on the road towards a truly scientific treatment of legal and—neces- 
sarily also—of political matters. 

Producing a work of such caliber would have been more than enough for 
one man’s life. However, we are faced with the extraordinary fact that the 
author of the Pure Theory of Law has conquered a new field of inquiry and 
has stamped upon it the same originality and fearlessness which marks his 
earlier work. That new intellectual conquest, as it appears in the present 
work, is not only psychologically remarkable but it testifies at the same time 
to the powerfulness of the idea of normativity restored by Kelsen to its 
rightful place in legal theory. In fact, the central discovery of Society and 
Nature is that the human mind has a deeply seated tendency to interpret 
not only society but also widely different extrasocial objects normatively. 
It is a specific normative principle—a principle of retribution—which, as 
Kelsen’s analysis shows, is applied even to nature and world. 

This fact—the elevation of normative principles to universal laws—is 
demonstrated by Kelsen in the first place for primitive societies. With the 
enduring patience of a genuine discoverer Kelsen has brought together eth- 
nological material which proves with overwhelming force that among primi- 
tives a retributive interpretation of reality is extremely widespread. Never 
before has the true extension of that interpretation among primitive peoples 
been presented systematically. Under his guiding idea of normativity 
Kelsen’s analysis of almost all aspects of primitive life—from birth to death, 
in its practical and its metaphysical aspects—really throws a new light on the 
development of the human mind and on the great strength of its binding 
principles. The result of this analysis of “‘ primitive consciousness ’’—which, 
in addition to the retributive interpretation, also gives enlightening atten- 
tion to other ‘‘social interpretations of nature”’ is expressed by Kelsen in the 
sagacious aphorism: ‘‘ Primitive man is not a ‘natural man’ because he is a 
‘social man’ in the strictest sense of the word”’ (p. 48). It should be noted 
that this thesis and its foundation substantially improve upon earlier for- 
mulations given by other theoreticians of the primitive mind (Durkheim, 
Tylor, Lévy-Bruhl, Frazer, Schmidt) in virtue of a logical superiority. 

Kelsen extends his analysis of the role played by retributive ideas to Greek 
religion and philosophy, and even to modern natural science. Greek mythol- 
ogy and poetry particularly thus become the subject of new and interesting 
understanding. The attempt to make the normative scheme also fruitful 
for the analysis of Greek philosophy reveals the use of normative analogies 
in that philosophy and its specific significance for Greek religious meta- 
physics, as for Plato’s doctrine of ideas. However, with respect to Greek 
philosophy Kelsen clearly overstates his point. Greek philosophy has such 
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a universal horizon that it could not possibly be exhausted by any such 
formulas as Kelsen’s principle of retribution. 

Even more do modern science and philosophy (since Hume) resist a fruitful 
application of Kelsen’s tools. And this cannot be otherwise, since these 
fields have today liberated themselves from the mythological bondage of 
confusing causal and normative interpretation. 

It then appears that Kelsen’s Society and Nature, in spite of its enlightening 
contributions, does not succeed in reaching its chief goal, namely the demon- 
stration of the a-causal thinking of the primitives and of the normative 
remnants in modern science. Primitive thinking in interpreting the world 
as a normative order in fact presupposes the principles of causality. It ap- 
parently conceives of punishments and rewards bestowed by nature as effects 
of certain human actions within a legal order. And it can furthermore not 
be denied that primitives also show, in their handicrafts, for example, at- 
titudes which are even purely causally directed without any normative slant. 

A detailed analysis of modern physics, psychology, biology, and sociology, 
on the other hand, shows that they too rely on the principle of causality. 
There is therefore in fact no need to explain its elimination sociologically. 
Primitive consciousness and modern science find themselves in their rela- 
tion to the principle of causality fundamentally in the same situation. They 
both use it but they are more or less remote from its abstract formulation 
and from its epistemological systematization respectively. 

Kelsen points in the introduction to Society and Nature to the tendency 
to establish ‘‘a monistic view of the world”’ (p. vii). Soctety and Nature 
makes us thoroughly acquainted with the extension held by a normative 
form of thattendency. The exaggeration of Kelsen’s fruitful approach is like- 
wise due to that monistic tendency which appears in Soctety and Nature as a 
form of sociologism, neglecting exact epistemological analysis in favor of so- 
ciological combinations, and carrying certain inductive generalizations too far. 

Sociologism, however, is, in the light of Kelsen’s own description of primi- 
tive consciousness, a sophisticated tribal metaphysics. One therefore only 
applies Kelsen’s own findings to his actual formulations by clearly differen- 
tiating between the original discoveries in Society and Nature and the so- 
ciologistical constructions connected with them. This distinction carried 
through, Kelsen’s fearless and penetrating search for truth about human 
nature becomes the more impressive. 

Jutius KraFr 


Colgate-Rochester Divinity School. 


Racial State. The German Nationalities Policy in the Protectorate of Bo- 
hemia-Moravia. By Gerhard Jacoby. New York: Institute of Jewish 
Affairs, 1944. Pp. xii, 355. Documents. Map. Index. $3.00. 

Dr. Jacoby’s book is a systematic analysis from the legal viewpoint of the 
action taken by Germany with regard to Czecho-Slovakia and the so-called 
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Protectorate of Bohemia-Moravia from the twilight of Munich up to the 
present. As demonstrated by Dr. Jacoby's scholarly analysis, Germany’s 
aim was to create in the very middle of Europe what the author aptly calls a 
“racial state’’—a political organization based upon the enslavement of the 
majority of the native population by the German master race—a pattern 
which was intended to be followed in the treatment of the rest of the Con- 
tinent. 

The first part of the book (pp. 1-72) deals with the establishment of the 
Protectorate of Bohemia-Moravia. The author shows how Germany, by 
resorting to legalistic doubletalk and through the clever distortion of gener- 
ally accepted principles and devices of international law, attempted to create 
the impression that the extinction of Czecho-Slovakia had taken place 
with the consent of her legal representatives and through orderly legal proc- 
ess. The end of the republic was formally sanctioned by a so-called agree- 
ment signed in Berlin on March 15, 1939, whereby the President of Czecho- 
Slovakia entrusted the Fuehrer with the fate of the Czech people. But the 
President signed the instrument under duress and furthermore, as the author 
conclusively proves, he had no authority under the Czecho-Slovakian Con- 
stitution to give away the independence of his country. What actually 
took place was the military occupation of Czecho-Slovakia by Germany 
without any legal justification. The so-called Protectorate which was 
thereafter established never had an international standing; it constituted 
territory under German power and governed by special domestic legislation 
aimed at the oppression and destruction of the Czech people. The author’s 
masterly analysis demonstrates that Czech officials in the Protectorate only 
performed ministerial duties while important governmental powers were 
vested in the German protector, who, significantly enough, always had as a 
deputy a high Gestapo official. 

The rest of the book deals with the legal measures introduced by Germany 
in the Protectorate in the furtherance of a policy of segregation (pp. 73-128), 
assimilation (pp. 129-202) and depopulation (pp. 203-264) of all non- 
German inhabitants. This atrocious German experiment, however, was not 
new, not efficient, not successful. That the Germans did not create any- 
thing new is demonstrated by the author’s able analysis of the striking 
similarities between the Protectorate of Bohemia-Moravia and the Japanese 
Protectorate of Korea. Conflicts of jurisdictions and overlapping of powers 
resulted in utter confusion. Coexistence of different legislations and curren- 
cles complicated the life of the Protectorate. Furthermore, the Germans 
did not succeed in eliminating the silent but effective opposition of the Czech 
people. 

The book is a tragic tale of misery and horror which is made even more 
effective by the skillful restraint of the author, who never attempts to drama- 
tize his narrative. The volume also contains an extraordinary wealth of 
information, scarcely known to the American people, which the author was 
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able to organize into an orderly and readable work. The complex problems 
raised by German occupation are clearly outlined in this book, which is pre- 
scribed reading for all those interested in the problems of postwar recon- 
struction. 

ANGELO SERENI 
New York City. 


The Czechoslovak Cause. By Eduard Tdéborsky. London: H. F. & G. 

Witherby Ltd., 1944. Pp. ix, 158. 12/6. 

This monograph study is intended mainly to demonstrate, from the view- 
point of international law, the illegality and invalidity of the Munich Agree- 
ment and of all the subsequent acts which affected the political independence 
and territorial integrity of Czechoslovakia, the “‘juridical continuity of the 
Czechoslovak Republic of 1938 and 1939 in the State which is represented 
by the Czechoslovak President, Dr. Benes, and his Government,” and, from 
the viewpoint of the Czechoslovak constitution, the position of Dr. Benes as 
President of the Republic in spite of his resignation from office in October 
1938. The scope and constitutionality of Czechoslovak legislative and judi- 
cial activities abroad and the establishment of Czechoslovak military courts 
in Great Britain, the Middle East, and in the Soviet Union are discussed in 
some detail. In the concluding part of the book, certain political, economic, 
and legal plans and preparations for the future are outlined. 

While the line of argument is steadily maintained throughout, the legal 
analysis of the different ‘‘anomalies’’ which characterized the period from 
September 1938 to July 1941 is not always fully convincing. The chief 
anomaly apparently consisted in the fact that although probably since Sep- 
tember 1938 and certainly since March 15, 1939, Czechoslovakia de facto 
had ceased to exist, she nevertheless legally continued to be what she was 
before, i.e. an independent and sovereign State, but without an ‘organ which 
would have been capable of executing further the rights deriving from its 
continued existence.”’ This obviously anomalous condition continued dur- 
ing the period of the Czechoslovak National Committee, which represented 
the Czechoslovak people or peoples but not the Czechoslovak State, until the 
recognition of the Provisional Czechoslovak Government in July -1940: 
From that time onward, and particularly since the recognition of the ‘‘Gov- 
ernment of the Czechoslovak Republic” in July, 1941, the Czechoslovak 
State is again endowed with a supreme organ capable of exercising its sov- 
ereign rights. 

A considerable effort is expended by the author on distinguishing de facto 
from de jure recognition. He apparently assumes that de facto or provisional 
recognition is identical with the recognition of a Government as provisional 
and that de jure or permanent recognition is identical with the recognition 
of a government as “definite.” Arguing from this the author contends that 
“the mere recognition as a provisional government must be considered as 
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legally revocable,” in other words that the recognition of the Provisional 
Czechoslovak Government was revocable, whereas the recognition accorded 
to the Government of the Czechoslovak Republic in July 1941 is ‘‘in principle 
permanent and irrevocable.”” In view of this effort it is somewhat surprising 
to read the admission that, at least from the viewpoint of the British Govern- 
ment, the recognition granted in July, 1941, may be revoked if the present 
Czechoslovak Government does not, after the war, ‘‘at once submit to the 
regulations of a democratic Czechoslovak constitution.” Thus it would 
seem to follow that the British recognition at any rate was not full and ir- 
revocable, or de jure, but merely conditional and revocable, or de facto, and 
that, for this reason, the present Government was not “‘definite’’ but pro- 
visional. The author, perhaps unwittingly, conveys the impression that he 
was rather more concerned in vindicating the position of Dr. Benes as 
President of the Czechoslovak Republic and Head of the State and in draw- 
ing upon the British recognition in order to remove ‘‘any doubts which might 
have until then existed in connection with this question,’’ than in developing 
a consistent theory in regard to the present position of the Czechoslovak 
Government. However, the book contains much information on many 
points useful to students of international law interested in the position of 
Governments in Exile. 
Lro Gross 

Fletcher School of Law and Diplomacy, Tufts College. 


A Guide to Naval Strategy. By Bernard Brodie. Princeton: Princeton 
University Press, 1944 (rev’d ed.). Bibliography. Index. Pp. xii, 
314. Illustrations. Index. $2.75. 

It is a generally accepted fact that much of modern international law 
concerning the conduct of war has resulted from military necessities. Just 
how these necessities operate is often a closed book to the international law- 
yer. For example, there has been a long intellectual controversy about the 
arming of merchant ships but the effect of any of the legal measures ad- 
vocated upon the military security of the Powers, including the United 
States, has rarely been brought into the argument. Similarly, plans for the 
reduction of armaments and for sanctions against aggressors have seldom 
been made to fit the realities of war. 

Anyone who wishes to acquaint himself with the realities of war at sea 
could hardly do better than read Bernard Brodie’s Guide to Naval Strategy, 
the most adequate and satisfactory book on the subject existing today. 
In point of fact, it is the first systematic treatise on naval strategy in the 
English language since the publication of Corbett’s Some Principles of Mari- 
time Strategy in 1911. Originally published in 1942 as A Layman’s Guide to 
Naval Strategy, the present (third) edition is, however, substantially a new 
book, which interweaves with its discussion of general strategy apt examples 
from the present war up to and including our landings in Normandy and 
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Saipan. Brodie, the author also of the excellent Sea Power in the Machine 
Age (Princeton, 1943, 2d ed.), has set himself the task of stating the mission 
of a navy under modern conditions. While emphasizing the revolutionary 
changes brought about by air power, Brodie lucidly demonstrates why 
capital ships (including carriers) remain the essential repository of sea 
power. Air, surface, and sub-surface arms combine to carry out the basic 
and traditional function of sea power, which is ‘‘to control transportation 
over the seas during war-time.’”’ This thesis was vigorously expressed by 
the author as far back as 1942, when it took some courage as well as fore- 
sight todo so. The course of the war justified Brodie’s early analysis and 
provided it with additional convincing proof. 

Contrary to the expectations of some highly articulate prophets, the last 
two years have seen naval fighting of an intensity unprecedented in history. 
The author points out, for instance, that at the end of the Guadalcanal 
campaign ‘‘the tonnage of sunken warships lying off the island was considera- 
bly greater than that lost on both sides at Jutland’”’—and Jutland was hith- 
erto the greatest naval engagement in history. Moreover, the navy has 
assumed now greater importance than ever before, because modern war is a 
trans-oceanic affair. Only a few years ago even naval writers, such as the 
French Admiral Castex, held that land power was asserting itself more and 
more over sea power. Yet in the present war sea power has influenced the 
course of events more than ever before. 

Against the great land power of Germany, Britain and America were able 
to invade France as a result of their control of the Atlantic end of the Chan- 
nel, and largely just as a result of the fire power of their warships. 

The chief value of Brodie’s book lies in its modernized orthodoxy. Most 
followers of Mahan have reiterated the venerable principles without being 
able to apply them to modern conditions. Brodie’s is the first good book 
which has been written on naval war as it is fought in the period of three- 
dimensional war. However, it should not be overlooked that Brodie’s 
book is oriented almost exclusively toward Anglo-American naval problems 
and is written exclusively from the point of view of a superior sea power. 
The problems of economic naval blockade have, moreover, not been dis- 
cussed. 

The book contains a very valuable description of the tools of sea power, 
and it is remarkable that the author succeeded in turning a rather dry matter 
into interesting reading. The account of the submarine war in the Atlantic is 
the most illuminating which the reviewer has so far read. Equally interest- 
ing are Brodie’s analysis of the failure of German naval strategy, his descrip- 
tion of the astonishing naval campaign in the Mediterranean and his review 
of the Pacific war. The latter war is most difficult to understand because 
few people are familiar with Pacific geography and because problems con- 
nected with Japan are puzzling to the Western mind. In Brodie’s interpre- 
tation our Pacific strategy becomes intelligible. Needless to add that the 
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author, now a naval officer, but in civilian life a political scientist, has not 
neglected the political and human aspects of the war at sea. 

STeran T. Possony 
Washington. 


A Challenge to Peacemakers; Conflicting National Aspirations in Central and 
Eastern Europe. Edited by Joseph S. Roucek. Philadelphia: Ameri- 
can Academy of Political and Social Science, 1944 (Annals, Vol. 232). 
Pp. ix, 240. Index. $2.00. 


It is questionable whether a symposium of this type is of much value. It 
certainly does not further our knowledge to read again a Ruritanian writer’s 
presentation of the sacred and imprescriptible claims of his linguistic group 
and the assertion of a Laputanian politician that his own people in its deal- 
ing with ‘‘minorities”’ was always guided ‘‘by the well-tried principles of 
loyalty, tolerance, objectivity, and good will.” It is an incontestable fact 
that the politicians of the “minorities” did not share this view and called 
intolerable oppression what the ‘‘majorities’’ called justice. 

Professor Roucek in his Foreword expresses indignation over the way in 
which foreign observers speak about “the failure of the late King Alexander 
to unify his country by coercion, or the petty irritations which the Czechs 
produced while they were heaping benefits on Slovakia and Carpathian 
Ruthenia.’”’ The trouble is that the Croats and the Slovenes did not believe 
that King Alexander had a fair title to consider as ‘‘his’”’ country what they 
called their countries. We may for the sake of argument admit that the 
Czechs were really heaping benefits upon Slovakia and Carpathian Ruthenia. 
But the Slovaks and Ukrainians do not long for Czech benefits. They want 
to be left alone. Whether one sympathizes with this attitude or not is 
largely immaterial. And it can hardly be denied that they oppose to Czech 
supremacy the same argument which the Czechs oppose to the insolent claims 
of the Nazis. They do not believe that their countries belong to the Le- 
bensraum of the Czechs. They do not want to be “minorities”’ in a multi- 
national state; they prefer to be majorities in their own country, even if it 
is only a small country. Such antagonisms are the source of continuous 
unrest; twice already they have resulted in World Wars. 

Five articles advocate respectively the claims of the Finns, the Latvians, 
the Estonians, the Lithuanians, and the Poles to national independence and 
self-determination. The author of a sixth article, Mr. Heinz Eulau, asserts 
that “‘a realistic interpretation must state conditions, not preferences. 
Whether one likes it or not, the fact is that the Soviet Union considers the 
frontiers as they existed at the outbreak of war on June 22, 1941, as the in- 
contestable territorial limits of the country.” And further: ‘‘ Whatever one 
may think of the legality or democratic validity of the plebiscites held in the 
disputed areas after they had been brought under Soviet control by force of 
arms in 1939 and 1940, their incorporation in the Soviet Union must be con- 
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sidered a fait accompli.”” But, says Mr. Eulau, the Soviet policy is ‘‘the 
very opposite of old-fashioned capitalist imperialism.” In what way does 
Mr. Eulau’s point of view differ from German ‘“‘ Realpolitik’’? 

Several contributions deal with the various schemes suggested for the es- 
tablishment of durable peace in Eastern and Central Europe. But they 
discuss the problems involved in the traditional way. They do not inquire 
why all past attempts to realize such schemes resulted in complete failure. 

The truth is that the politicians of each of the linguistic groups concerned 
fanatically support territorial claims which their immediate neighbors are 
prepared to contest to their last drop of blood. None of the linguistic groups 
concerned is ready to renounce the slightest of its pretensions for the sake of 
peace. As long as this mentality subsists, there can be no question either of 
peace or of democracy in this part of Europe. 

LupwiG von MIsEs 
New York City. 
NOTES 


Fourth Report of the Commission to Study the Organization of Peace. Gen- 
eral Statement and Parts I-III. New York City: published by the 
Commission, 1943-44. Pp. 27, 36, 40, 24. The solid achievements of the 
Commission organized in 1939 under the able chairmanship of James T. 
Shotwell have been outstanding in thoroughness of investigation and in the 
soundness of their conclusions. Each successive report has served to clarify 
the main problems of international relations. The present report deals 
separately with the following topics: I. Security and World Organization; 
II. The Economic Organization of Welfare; and III. International Safe- 
guard of Human Rights. They are accompanied by a General Statement 
of the Fundamentals of the International Organization which summarizes 
in a convincing manner the main factors in international security and 
welfare. 

Every one of these reports merits the most careful study and serious 
consideration. No other group has performed as comprehensive and in- 
formative a service. Part III, dealing with the International Safeguard 
of Human Rights, deserves special consideration because of its original 
character. It stresses the fact that the law of nations can no longer be 
concerned exclusively with the rights of sovereign states but must also deal 
with the rights of peoples and individuals. It advocates most persuasively 
the calling of a United Nations Conference on Human Rights and the 
ultimate formation of a permanent Commission to ensure the observance 
of an ‘‘international bill of rights.” 

PuItip MARSHALL BROWN 
Of the Board of Editors. 


La Internacional Catélica: las Normas de Derecho Internacional Publico en 
el Derecho Constitucional. By Pablo A. Ramella. San Juan, Argentina: 
Yanzon, 1938. Pp. 227. Appendix. Index. Dos pesos. In seeking to 
reconcile nationalism and the sovereignty of the modern nation-state with 
international peace and justice the author advocates the establishment of 
an international organization endowed with force to prevent and halt 
aggression (pp. 27, 156). However, such an organization must administer 
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justice, and as a philosophical jurist he seeks justice in superior law, in- 
sisting that ‘‘The State in making law must conform to principles superior to 
and outside of itself’’ (p. 45) and that “‘. . . the international community 
must recognize a superior order to which it should submit . . .” (p. 74). 
As the Church is ‘‘the depository of revealed Truth” (p. 75), it should 
enunciate basic juridical principles of international morality. But can the 
Church successfully oppose international communism (pp. 63, 214)? 
“There is only one doctrine that has a character of universality superior to 
communism, and which has over it the preéminence of being immutable. 

The Catholic doctrine” (p. 215). Ramella’s bias dominates his 
scholarship, however. Thus he defines communism as a political, not an 
economic, system and emphasizes atheism as its most important concept 
(pp. 40, 56). He refuses to recognize the Soviet Constitution of 1936 (the 
book was published in July, 1938), and refers only to the 1918 document; 
he charges the Soviets with war-mongering (p. 60) and with developing the 
largest army in the world for the purpose of aggression and universal con- 
quest (p. 165). Ramella occasionally uses such unreliable sources as Istrati, 
Rusia al desnudo to deprecate Russia’s material progress (p. 58). 

In addition Ramella concludes that in the Spanish Civil War the people 
were fighting for “life and liberty” against communism (p. 185); it was a 
war between “civilization and communism” (p. 77). He approves the 
assistance which Germany, Italy, and Portugal gave to Franco (pp. 185- 
186). He accepts St. Augustine’s thesis that a defensive war is “morally 
and juridically”’ justified (pp. 45, 92) but asserts that the methods of war- 
fare of the Ethiopians against the Italians were “‘absolutely unnecessary” 
and revealed the “savagery” of the Ethiopian people (pp. 118-119). No- 
where does the author condemn the Fascists as aggressors nor does he rec- 
ognize Germany as a possible menace to world peace. Indeed, the Treaty 
of Versailles made Germany a slave to a ‘usurious world capitalism.’’ There 
are a few factual errors. In 1938 the Constitution of Honduras was that of 
1936, not 1924 (pp. 34-35) ; the Russian ideology is based very much more on 
the philosophy of Marx than on that of Hobbes (p. 58); and the author mis- 
interprets (pp. 207-208) the juridical issues involved in President Roosevelt’s 
arms embargo against Bolivia and Paraguay through failure to take into 
m8). United States v. Curtiss-Wright Export Corporation (299 U. S. 304) 

1936. 

Despite these weaknesses the book has considerable value. The author 
shows a particularly keen understanding of St. Thomas Acquinas, St. 
Augustine, Francisco P. Sudrez, and Francisco de Victoria, and much of his 
argument is based upon careful research and sound thinking. It is hard to 
attack his exposition of the need for international order, or his method of 
achieving it through international organization based upon force. His 
chapters on sanctions, disarmament, sovereignty, and international guaran- 
tee of individual rights are extremely well-written and thought-provoking. 

S. STOKES 


Northwestern University. 


The Gateway to Citizenship. By Carl B. Hyatt. Washington: United 
States Department of Justice, 1943. Pp. vii, 153. Documents. Index. 
This little volume is not a treatise on citizenship or naturalization, but a 
handbook for the use of the officer who conducts the ceremony at which the 
alien finally becomes a naturalized American citizen. The usefulness of the 
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book is made clear by the historical sketch of our naturalization procedures 
with which it opens. For many years the naturalization of aliens in this 
country was effected by varied and hit-or-miss procedures, and was too often 
attended by scandal and corruption. These abuses were substantially cor- 
rected by the Act of 1906, which established a measure of uniformity in nat- 
uralization procedure, put a stop to the grosser abuses, and created the 
Bureau of Immigration and Naturalization to aid the courts in the adminis- 
tration of the law. There has been steady improvement ever since in the 
entire management of naturalization. The percentage of aliens naturalized 
in federal courts has risen to 65, in contrast to the earlier preponderance of 
naturalizations in the state courts. Federal judges are aided by Natural- 
ization Bureau examiners in determining the qualifications of applicants for 
citizenship. In 99 per cent of the cases coming before federal judges the 
recommendations of these examiners are followed. The result is that the 
final hearing at which citizenship is actually conferred upon the new citizen 
has become little more than a ceremony. The purpose of this book is to 
make it easy for the presiding judge to make this ceremony genuinely im- 
pressive, rather than casual and perfunctory. A substantial section of the 
volume is devoted to “the court ceremony,” each part of which is fully ex- 
plained and described under the following headings: time and place; pre- 
liminary procedures; opening of court; the flag, music, invocation; presen- 
tation of candidates; the oath of allegiance; address to new citizens; certificate 
of citizenship and mementos of the occasion; pledge of allegiance; closing of 
the court. 

The remaining and larger part of the book contains source materials which 
may be drawn on by the presiding judge. Here will be found appropriate 
statements by Presidents and Chief Justices of the United States upon the 
value of citizenship; suggestions for addresses to new citizens; examples of 
prayers, pledges, oaths of allegiance, creeds and codes; quotations on the 
meaning of the flag, on Americanism, and on freedom; and a number of 
carefully worked out sample programs. 

The book has been sent, together with a letter from Chief Justice Stone, 
to all United States Circuit and District Judges. There can be little doubt 
that it will be a godsend to the busy judge who must from time to time con- 
duct naturalization ceremonies. It should contribute substantially to the 
dignity and impressiveness of the occasion when new citizens are made. 

Rosert E. CusHMAN 
Cornell University. 


United Nations Relief and Rehabilitation Administration, Report of the 
Director General to the Second Session of the Council, Sept. 1944, and Supple- 
mentary Report. Washington: UNRRA, 1944. Pp. 139, 20. Appendixes. 
These reports describe the activities of the UNRRA from November 11, 
1943, when the Director General took office, through September 15, 1944. 
Separate chapters in both the original report and in the supplement deal with 
finances, supplies, relief and rehabilitation services, administrative organi- 
zation, and committees. It is apparent from the data submitted that the 
UNRRA is completing the organizing period of its career and will soon be 
ready for large-scale operations. The total staff of the Administration now 
exceeds 1500, of whom nearly 600 are in relief missions now operating in the 
Balkans and in MERRA camps. With the nationals of twenty-four states 
on its roster, this staff is in truth an international civil service. Nothing 
stands out more clearly in the report, however, than the dependence of the 
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Administration upon the codperation of member governments. Con- 
tributions by those governments to the administrative budget have gen- 
erally been made with promptness, but some of the governments appear to 
have been dilatory in providing operating funds. The report solicits the 
codperation of member governments in the recruitment of personnel, in the 
provision of information as to supplies, and in the extension of privileges and 
immunities to the personnel of the Administration. An itemized list of the 
allocations of supplies by the several supplying countries, provided in Ap- 
pendix B of the Supplementary Report, brings out strikingly the immensity 
of the relief problem. By way of illustration, Brazil on May 6, 1944, supplied 
ninety million yards of woven cotton materials. The itemized list shows, 
too, an emphasis upon the type of supplies which will ‘‘help people to help 
themselves.’’ Throughout the report the reader is impressed with the 
efficient and systematic manner in which the problem of relief is being 
treated. Certainly there is a great improvement over the methods used 
after the First World War. 
NorMANn 

University of Nebraska. 


Tea Under International Regulation. By V. D. Wickizer. Stanford 
University: Food Research Institute, 1944. Pp. vi, 198. Appendixes. 
Index. $2.50. This study is “‘a product of researches exploring the general 
idea that postwar commodity problems can be effectively dealt with by 
international bodies set up under international commodity agreements.” 
It takes up first the characteristics of tea and the tea industry, production, 
trade, and consumption. The history of tea regulation is then reviewed. 
The final chapters are devoted to an appraisal of the International Tea 
Agreement and a consideration of regulation potentialities and prospects. 

The author shows that during a period of six and a half years, which was 
terminated by the outbreak of the present war, control over tea was quite 
successfully exercised by an international body set up under an international 
commodity agreement. Among agricultural products at least tea is un- 
usually well adapted to international control. The demand for tea is 
relatively inelastic; the productive acreage cannot be quickly expanded or 
contracted; yields can be adjusted by picking fewer or more tea leaves; 
production of the strong black teas preferred by the western world is con- 
centrated in the hands of a relatively small number of producers in the 
British and Dutch Empires; tea buying is also highly concentrated, with 
London as the center. Such a combination of circumstances made it com- 
paratively easy to secure agreement among the main tea producing interests, 
restrict exports, increase prices, and improve profits of producers. 

Stress is laid not only on the adaptability of the product to control but also 
on the “wisdom and maturity” of the policies followed by the tea control 
authorities as factors in the success achieved under the Agreement. It is 
pointed out, however, that not all of the commodity problems were solved. 
While the tea industry enjoyed a return of prosperity little progress was made 
either in expanding consumption or in reducing basic production capacity by 
eliminating the weak and less efficient producers. But surplus capacity was 
not the heavy burden for tea producers that it was for producers of some 
other agricultural products in the interwar period. As for the future, the 
author feels that surplus tea producing capacity is not likely to be a problem 
at the close of the war, and that prevention of the development of such a 
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surplus while promoting efficient production will be the great task of the 
control authorities. 

The value of this informative work is enhanced by its clear and simple 
presentation. It should make interesting reading for all who give some 
thought to the possibilities of economic planning in the post-war period. 

Lois Bacon 
Alexandria, Virginia. 


Life and Labour in Shanghai: A Decade of Labour and Social Administration 
in the International Settlement. By Eleanor M. Hinder. New York: In- 
stitute of Pacific Relations, 1944. Pp. ix, 143. Index. $1.50. Although 
the political set-up in the area and during the period described was full of 
all sorts of complications and irritating international cross-currents, the 
author presents a beautifully dispassionate treatment of the subject. It is 
many fold more valuable because of the part she herself played in inves- 
tigation and handling of the social problems concerned with the varied 
masses of Chinese labor involved. The period described, 1932 to 1943, was 
one of real pioneering effort, but vexatiously complicated by the Japanese 
invasion and later by the Pacific war. 

Miss Hinder presents a record which will be of invaluable aid to those who 
will have to struggle with the labor problem which is bound to assume 
gigantic proportions with the industrialization which will come to China like 
a colossal tidal wave after peace again reigns among her 450 millions. There 
is one thing we may all bank upon as sure to characterize post-war China, 
which is the country’s industrialization. Miss Hinder’s studies if properly 
applied to the conditions which must attend China in industrialization can 
save many headaches and form the basis of organization for the handling of 
social problems connected with China’s emergence into the machine age. 

We may anticipate considerable investments of American capital in in- 
dustrial enterprises in post-war China. Those who have the handling of the 
problems of setting up and operating modern industrial plants in China will 
do well to study carefully the experiences in social welfare work in the com- 
plicated Shanghai area as described so ably and so sanely by Miss Hinder. 
Any reader must be especially impressed by her very sympathetic attitude 
toward the Chinese and by her fairness in giving them full credit for their 
laudable aspirations and the good work done by them. 

JULEAN ARNOLD 
Berkeley, California. 

Relief and Rehabilitation; Implications of the UNRRA Program for Jewish 
Needs. By Zorach Warhaftig. New York: Institute of Jewish Affairs, 1944. 
Pp. 223. Index. $1.00. When the Nazis chose the Jews as their first 
victim, it was not understood generally that this was a test attack on civi- 
lization in general. But in a similar way the settlement given at the end of 
the war to Jewish problems will be a test of the new international order to 
come. Jewish problems are international problems par excellence and can- 
not be solved by actions of single states; there must be international reg- 
ulation since the European Jews have been dispersed all over the world. 
The problem of statelessness has become largely a Jewish problem and among 
the minority questions the problem of the Jews may be the most significant 
of all because the Jewish minority is the ‘‘ideal type”’ (in a sociological sense) 
of a minority. ' 

The first of the new international organizations which is faced with Jewish 
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problems is UNRRA. A study of UNRRA’s work from the Jewish view- 
point deserves, therefore, the close attention not only of those who are 
interested specifically in Jewish questions but also in international ques- 
tions as such. 

Warhaftig’s chapters deal with Jewish participation in the setup of 
UNRRA, the relief policies of UNRRA, the range of UNRRA relief and aid 
for displaced persons. He scrutinizes the rules laid down by UNRRA, points 
to deficiencies and problems left open, and makes specific suggestions for 
their modification. All his suggestions are moderate and could easily be 
fitted into the pattern of the existing rules. Even where he calls for pri- 
orities for Jews it is only on the basis of a priority of needs which hardly 
could be denied. Actually some of his suggestions have been accepted in the 
Second (Montreal) Conference of UNRRA which was held shortly after the 
book was published. 

Other problems, however, still remain open. The most important of 
them, may be the supervision of the administration of UNRRA relief by local 
government authorities and guarantees to safeguard its equitable distribu- 
tion without discrimination. Here the specific problem is linked up with the 
crucial problem of sovereignty in the coming world order. It would be a 
highly significant precedent if local governments were compelled to recognize 
that there are limits to their power and that they are compelled to respect 
the rules laid down by an international agency in the treatment of their own 
nationals. 

A careful bibliography which contains articles from periodicals not easily 
accessible generally is included. 

Fr. ScHREIER 


Brooklyn College. 


Inter-American Affairs, 1943. Edited by Arthur P. Whitaker. New 
York: Columbia, 1944. Pp.x,277. Appendixes. Maps. Index. $3.00. 
The regular appearance of this indispensable survey of events in the Inter- 
American world constitutes an event of real importance to students of inter- 
national affairs. For the series that Professor Whitaker initiated and has 
continued to edit not only records the developments of the year in politics 
and diplomacy, labor and social welfare, industry, commerce and finance, 
transportation and communications, and cultural relations of the twenty-two 
American nations in the Western Hemisphere. These volumes also provide 
solid testimony to this country’s enduring concern with the affairs of its 
neighbors. 

During the year under survey Latin America did not loom large on our 
horizon. The United States did not furnish a vigorous leadership in Inter- 
American affairs as was the case in 1941 and 1942. Nationalistic movements 
flourished throughout Latin America and our attention was chiefly devoted 
to the war in Europe and in the Pacific. The growing interest in a world 
organization to assure peace also helped to shift attention away from all re- 
gional movements and this was particularly true of Pan-Americanism. In- 
deed, its supporters were forced to consider how the inter-American system 
could be adjusted to the projected world organization and what part the 
smaller American states would have in building the new world order. 

All of the chapters are factual—some of them to a soporific degree, al- 
though it must be admitted that the contributors are handling large masses 
of detail. The editor, however, gives plenty of sweep in his chapter on 
“Politics and Diplomacy” and in the concluding ‘“‘Summary and Prospect,”’ 
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which are well written, informed, and discerning statements on a variety of 
difficult topics. The account of our efforts in the cultural relations field by 
Dr. Nichols also provides critical comment as well as facts. Can it be that 
the other contributors did not feel free to indulge in evaluation because they 
are for the most part connected with official agencies in Washington? Per- 
haps not, but at any rate there is such a concentration of personnel and in- 
formation in Washington that the editor will always have to draw heavily 
upon official sources. 

In conclusion a few suggestions for improvement may be hazarded. It 
might be well to attempt to enlist competent Latin Americans to prepare 
chapters or special articles. Thus far only Canadians and Americans have 
contributed. More thought could be devoted to the integration of the 
economic chapters as there appears to be some unnecessary duplication. 
The twenty-two page “Inter-American Chronology”’ is a miscellany of ex- 
tremely variegated material and might well be suppressed in favor of a 
chronology of Inter-American Conferences and Congresses—political, 
economic, juridical, cultural—which is badly needed and hard to find. The 
bibliography could be improved by more careful selection and annotation 
of the items included. It is unfortunate that there was no reference to the 
Inter-Departmental Committee on Coéperation with the American Re- 
publics, probably the most important single governmental agency for long- 
range activities with Latin American Governments. These observations are 
intended as helpful hints to the editor and in no substantial way deny the 
value of this annual scrutiny of Inter-American Affairs. 

Lewis HANKE 
Hispanic Foundation, Library of Congress. 


Philadelphia Lawyer. By George Wharton Pepper. Philadelphia: Lip- 
pincott, 1944. Pp. 407. Appendix. Index. $3.75. There are few men 
who have had such a distinguished career as the author of this interesting 
and stimulating book. A leader of the bar, a United States Senator, a 
university professor, a distinguished scholar, churchman and citizen, Senator 
George Wharton Pepper has had some share in so many important activities 
of life that his autobiography is a valuable contribution to the history of the 
times. He writes interestingly of his experiences, of the many distinguished 
men and women he has known, and underlying and enriching his narrative 
is an expression of his philosophy, social, political, and religious—the phi- 
losophy of one who has lived a long and active life and who writes from the 
fullness of his knowledge as the shadows lengthen. 

The readers of this JouRNAL will perhaps be most interested in the account 
of his fight against approval of the Covenant of the League of Nations. 
Senator Pepper was much opposed to the League and was one of its most 
formidible antagonists. He organized ‘‘The League for the Preservation of 
American Independence,” the object of which was to prevent the ratification 
of the Covenant. He names as his collaborators Senators Brandegee, Borah, 
Frelinghuysen, Johnson, Moses, New, and McCormick. He made many 
speeches in all parts of the country in opposition to the Covenant and wrote 
a series of pamphlets designed ‘‘to make the controversy comprehensible to 
the man on the street.” 

In concluding his discussion of this subject, he says that, when the Treaty 
was finally defeated, ‘‘I had a sense of relief comparable to that which 
followed the Armistice. I cherished the vain hope that the next European 
War would not involve the United States.” Senator Pepper’s opposition to 
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the League, which was undoubtedly very effective, was based primarily 
upon the fact that it contemplated the use of force to prevent international 
disorder. He realizes that the hope that the next European war would not 
involve the United States was “‘vain,’’ but does not indicate whether his 
views as to the necessity for the use of force by a world organization to keep 
the peace have undergone any change. 

Senator Pepper also reviews his activities in opposing the proposition 
made in 1923 that the United States should ‘adhere to the World Court.” 
The objection which he advanced was that the World Court by its consti- 
tution was required to give advisory opinions on any dispute between the 
League members when requested so to do by the League. This he felt made 
the Court an organ of the League of Nations which he had so strongly 
opposed. 


Philadelphia. 


THOMAS RAEBURN WHITE 
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